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The decision of the United States Supreme 
Court in Barnitz v. Beverly, 16 S.C. Rep. 
1042, is valuable and timely. Following 
close upon the decision of the Supreme Court 
of Montana in State v. Gilliam, to which we 
called attention in a late issue of this Jour- 
naL, 42 Cent. L. J. 512, it emphasizes the er- 
roneous conclusion of that court, and also 
demonstrates, as many believed it would, that 
the original decision of the question by the 
Supreme Court of Kansas, in Watkins v. 
Glenn, 41 Cent. L. J. 68, is correct, and that 
the change of view on the part of that court, 
as disclosed by the decision of Beverly v. 
Barnitz, 42 Cent. L. J. 107, was without legal 
justification. The decision of the United 
States Supreme Court, reversing the Supreme 
Court of Kansas, is to the effect that Laws 
Kan. 1893 providing, in place of the previous 
mortgage foreclosure law, under which the 
purchaser took an absolute title and posses- 
sion upon the confirmation of the sheriff’s 
sale and issue of the sheriff’s deed, that the 
mortgagor shall have 18 months for redemp- 
tion, with full right of possession during that 
time, and forbidding another sale of the same 
land for any deficiency on the first sale, is 
unconstitutional as applied to a mortgage ex- 
ecuted before its passage. The Kansas court 
in 1895 had so held in the case of Watkins v. 
Glenn, in an exceedingly clear opinion by 
Chief Justice Horton. Thereafter in the case 
of Beverly v. Barnitz the court filed two opin- 
ions, in which, after elaborate reviews of the 
decisions of the United States Supreme Court, 
opposite conclusions were reached. The case 
was twice argued and decided. On the first 
hearing a majority of that court held, ex- 
pressing its views in an opinion by Chief Jus- 
tice Horton, that chapter 109 of the Laws of 
Kansas of 1893 did not apply to contracts 
made before its passage, and that, if it did so 
apply, the law was void as respects prior con- 
tracts, because it impaired their obligations. 
A change in the membership of the court hay- 
ing taken place a rehearing was had; and it 
was held by a majority of the court, speaking 
through Chief Justice Martin, that the act in 
question was applicable and valid in the case 








of contracts made before and after its pas- 
sage. Beverly v. Barnitz, 55 Kan. 451, 40 
Pac. Rep. 325; Id., 55 Kan. 466, 42 Pac. 
Rep. 725. It is this last decision which came 
before and is now reversed by the United 
States Supreme Court. Mr. Justice Shiras, 
who wrote the opinion, exhaustively reviewed 
the authorities, including Bronson vy. Kinzie, 
1 How. 311; McCracken v. Hayward, 2 How. 
608 ; Howard v. Bugbee, 24 How. 461; Brine 
v. Insurance Co., 96 U. S. 627; Siebert v. 
Lewis, 122 U.S. 284; Louisiana v. New Or- 
leans, 102 U. S. 203; Insurance Co. v. Cush- 
man, 108 U. S$. 51; Morley v. Railroad Co., 
146 U. S. 162. This decision is eminently 
sound and in accord with constitutional prin- 
ciples. Viewing the question froma practicable 
standpoint the injustice of holding the act in 
question retroactive and constitutional may 
be clearly sown. Under the law, as it ex- 
isted at the time when the mortgage was made, 
after a foreclosure and sale of the mortgaged 
premises, the purchaser was given actual pos- 
session as soon as the sale was confirmed and 
the sheriff's deed issued. Thereafter the 
mortgagor or the owner had no possession, 
title, or right in any way to the premises. 
Under the new law, the mortgagor shall have 
18 months from the date of sale within which 
to redeem, and in the meantime the rents, is- 
sues, and profits, except what is necessary to 
keep up repairs, shall go to the mortgagor or 
the owner of the legal title, who in the mean- 
time shall be entitled to the possession of the 
property. The redemption payment is to 
consist, not of the mortgage debt, interest, 
and costs, but of the amount paid by the pur- 
chaser, with interest, costs, and taxes. In 
other words, the act carves out for the mort- 
gagor or the owner of the mortgaged property 
an estate of several months more than was 
obtainable by him under the former law, with 
full right of posssession, and without paying 
rent or accounting for profits in the mean- 
time. What is sold under this act is not the 
estate pledged (described in the mortgage as 
a good and indefeasible estate of inheritance, 
free and clear of all incumbrance), but a re- 
mainder—an estate subject to the possession, 
for 18 months, of another person, who is un- 
der no obligation to pay rent or to account 
for profits. Courts, of course, have nothing 
to do with the fairness or the policy of such 
enactments as respects those who choose to 
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contract in view of them. But it seems im- 
possible to resist the conviction that such a 
change in the law is not merely the substitu- 
tion of one remedy for another, but is a sub- 
stantial impairment of the rights of the mort- 
gagee as expressed in the contract. Where, 
in a mortgage, an entire estate is pledged for 
the payment of a debt, with right to sell the 
mortgaged premises free from redemption, 
can that be valid legislation which would seek 
to substitute a right to sell the premises sub- 
ject to an estate or right of possession in the 
debtor or his alienees for 18 months. 








NOTES OF RECENT DECISIONS. 


CriminaL Law anp PRocEDURE—Impost!- 
TION OF Costs ON PROSECUTOR—CONSTITUTION- 
ALITY OF StaTuTE.—In Lowe v. Kansas, 16 
S. C. Rep. 1031, the Supreme Court of the 
United States decides that Gen. Stat. Kan. 
1889, ch. 82, § 326, providing that, when a 
prosecution has been instituted without 
probable cause and maliciously, the name of 
the prosecutor shall be stated in the finding, 
and he shall be adjudged to pay the costs, 
and committed to the county jail until they 
are paid, is not invalid as depriving the 
prosecutor of his property without due proc- 
ess of law; the statute, as construed by the 
State court, giving him the right to be heard 
and to introduce evidence at the trial as to 
whether he had instituted the prosecution 
without probable cause, and from malicious 
motives and that as the statute is applicable 
to all persons under like circumstances, and 
does not subject the individual to an arbitrary 
exercise of power, it does not deny him the 
equal protection of the laws. The court 
thought that whether the mode of proceeding 
prescribed by this statute, and followed in 
this case, was due process of law, depends 
upon the question whether it was in substan- 
tial accord with the law and usage in England 
before the Declaration of Independence, and 
in this country since it became a nation, in 
similar cases. Murray v. Hoboken Co., 18 


How. 282, 272; Dent v. State of West Vir- 
ginia, 129 U.S. 114, 124, 9 Sup. Ct. Rep. 231. 
By the common law, at first, while no costs, 
eo nomine, were awarded to either party, yet 
a plaintiff who failed to recover in a civil ac- 
tion was amerced pro falso clamore. Bac. 











Abr. ‘‘Costs.”” A; Day v. Woodworth, 13 
How. 363, 372. And from early times the 
legislature and the courts, in England and 
America, in order to put a check on unjust 
litigation, have not only, as a general rule, 
awarded costs to the party prevailing in a 
civil action but have, not infrequently, re- 
quired actual payment of costs, or security 
for their payment from the plaintiff in a 
civil action, or even from the prosecutor in 
a criminal proceeding. For instance, plaint- 
iffs have been required, by general statute or 
by special order, to give security for the 
costs of the action, or to pay the costs of a 
former suit before suing again for the same 
cause. Shawv. Wallace, 2 Dall. 179; Hurst 
v. Jones, 4 Dall. 353; Henderson v. Griffin, 
5 Pet. 151, 159. Third persons allowed to 
intervene, on condition of giving bond to pay 
costs, may be compelled to do so by attach- 
ment, without remitting the payee to suit 
upon the bond. Craig v. Leitensdorfer, 127 
U. S. 764, 771, 8 Sup. Ct. Rep. 1393. And, 
in aninformation to enferce a charitable trust, 
a relator is required, who may be compelled 
if the information is not maintained, to pay 
the costs. Attorney-General v. Smart, 1 
Ves. Sr. 72, and note; Attorney-General v. 
Butler, 123 Mass. 304, 309. English stat- 
utes, from long before the American Revolu- 
tion, authorized costs against informers 
upon a penal statute, or against private pros- 
ecutors of an indictment or information to be 
awarded by the court, either absolutely or 
unless the judge before whom the trial was 
had certified that there was probable cause 
for the prosecution. St. 18 Eliz. ch. 5; 27 
Eliz. ch. 10;4 W. & M. ch. 18, § 1; 13 
Geo. III. ch. 78, § 64; Bac. Abr. ‘‘Costs,’’ 
E; Rex v. Heydon, 1 Wm. Bl. 356, 3 Bur- 
rows, 1304; Rex v. Commerell, 4 Maule & S. 
203; Reg. v. Steel, 1 Q. B. Div. 482. Mr. 
Justice Brown dissented from the criticism 
of the court. 

RaiLroap Company—Monicipat Arp Bonps 
—CuancGeE or Rovute.—It is held by the Su- 
preme Court of Appeals of West Virginia in 
Ravenswood S. & G. Ry. Co. v. Town of 
Ravenswood, 248. E. Rep. 597, that if at 
the time a proposition to subscribe to the 
stock of a proposed railroad is submitted to 
the voters of a small municipal corporation, 
the route of such road is located through the 
corporate limits of such municipality, in the 
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absence of proof to the contrary, such loca- 
tion will be presumed to be a part of such 
proposition; and if, after the vote is taken, 
such location is materially changed to a 
route entirely beyond the limits of such mu- 
nicipality, the right to demand the issuance 
of the bonds authorized by such vote will be 
presumed to have been abandoned, even 
though the authorities of such road should, 
by leave, obtain the privilege of running 
trains over the track of another road in full 
operation, and extending through such mu- 
nicipality on a different route and in a dif- 
ferent direction. Under such circumstances, 
a mandamus will not lie to compel the mu- 
nicipal authorities to issue such bonds. Upon 
the law involved in the case, the court says: 


In the case of Banet vy. Railroad Co., 13 Ill. 504, it is 
held: ‘A subseriber to railroad stuck will be held 
liable to the payment of his subscription although the 
legislature may have authorized, and the directors of 
the company may have adopted, a change of route 
from the first fixed by-law, provided the change does 
not make an improvement of a different character, 
and his interest is not materially affected by the altera- 
tion.”” And inthe case of Sprague v. Railroad Co., 
19 Ill. 177, in approval of the foregoing decision, it is 
said: ‘In determining the question as to how far the 
original purposes of a corporation may be departed 
from after subscriptions have been made to its stock 
without violating the rights of the stockholders in- 
dividually, we must first consider with what inten- 
tion and in view of what advantage the law must pre- 
sume such subscriptions are made. As is clearly 
manifest from the decision of the case above referred 
to, the conclusive presumption is that it was witha 
view to the profits to be derived from the stocks thus 
subscribed as an investment, and not in reference to 
any incidental advantages which may accrue to the 
stockholders by reason of the construction of the im- 
provement, in consequence of any anticipated en- 
hancement of any other property which the stock- 
holders may own, or otherwise.” Railroad Co. v. 
Zimmer, 20 Ill. 654; Railroad Co. v. Earb, 21 Ill. 291; 
People v. Holden, 82111. 93. These cases (and many 
others in support thereof might be cited) establish 
the rule that a subscriber to railroad stock is induced 
to grant his subscription thereto from the profits and 
dividends to be derived from the stock, and not from 
any supposed incidental advantage he may derive 
from the construction of the road on a peculiar loca- 
tion; and therefore he cannot escape the payment of 
his subscription because of a change in the location 
of the road detrimental to his private property. This 
rule does not apply, however, to the subscriptions of 
municipal corporations under the laws of this State. 
They are not permitted to become subscribers to the 
stock of a railroad without regard to its location, but 
they are limited to such railroads as are located 
through, by, or near such corporations, being such 
railroads as will promote the general prosperity and 
welfare of the taxpayers of such corporations. It is 
a well-known fact that subscriptions of stock are no 
longer made by municipalities to railroad companies 
through prospect of profit to be derived from the in- 
yestment, for, while in name they are subscriptions 





to the stock, they are nothing more than gifts, but 
that they are made to secure the indirect advantages 
to be derived from the construction of such railroad 
by the citizens of such municipality in the enhance- 
ment of their property, the increase of the population 
and taxable subjects and property, and the opportu- 
nities for labor and employment furnished. The act- 
ual location ofthe line of the road before the vote 
fora proposed subscription is had becomes an es- 
sential and important factor in securing the assent of 
the voters, and a material change of such location 
after such assent is secured is a breach of the condi- 
tion on which said vote was had, sufficient to vitiate 
and render it invalid. In the case of Town of Platte- 
ville v. Galena & S. W. R. Co., 48 Wis. 43, it was 
held: “It is competent for a railroad company in 
submitting to a municipality a proposition for aid to 
define therein, as a part of the proposition, the line of 
the proposed road.” And, ifit does so, itis bound 
thereby. Such a proposition may be orally submitted, 
as well asin writing. And where the road has been 
already located through a town, and a proposition for 
aid is submitted to the authorities thereof, it must 
necessarily be presumed that such location was a part 
of the proposition. The time, terms, and conditions of 
the issuance of municipal aid bonds depend entirely on 
the consent of the legal voters. Hodgman v. Railway 
Co., 20 Minn. 48 (Gil. 36). Sueh conditions cannot be 
departed from or changed without the consent of such 
voters, ascertained in the manner provided by law. 
State v. County Ct. of Daviess Co., 64 Mo. 30; Chap- 
man vy. Railroad Co.,6 Ohio St. 119; Noeson v. Town 
of Port Wasbington, 37 Wis. 168, 177. 





MonicipaL CorporaTions—SupPPLies—DEeE- 
posit ACCOMPANYING SEALED Bip—PENALTY. 
—In Willson v. Mayor, etc., 34 Atl. Rep. 
774, decided by the Court of Appeals of 
Maryland, sealed proposals for furnishing 
city supplies were advertised for. The bids 
provided that ‘‘the full name and address of 
a surety must be written on the proposal, and 
each proposal must be accompanied by a cer- 
tified check for $500. * * * If the suc- 
cessful bidders enter int» contract, with bond, 
without delay, their checks will be returned 
as will those of the unsuccessful ,bidders.’’ 
The contract was awarded, but the bidder 
was unable to obtain a surety, and the con- 
tract was let to another. It was held that 
the deposit was a penalty, and could be en- 
forced only to the extent of the actual loss 
resulting from a failure to complete the con- 
tract. The court said in part: 


Whether a sum named in a contract to be paid by a 
party in default, on its breach, is to be considered 
liquidated damages, or merely a penalty, is one of the 
most difficult and perplexing inquiries éncountered 
in the construction of written agreements. The solu- 
tion of that question, while to some extent controlled 
by artificial general rules, which are not wholly in 
harmony with the ordinary canons of construction, 
depends, in a large measure at least, upon the par- 
ticular facts and circumstances of each separate case. 
There are to be found both decisions and dicta tha 
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are conflicting and irreconcilable, but the general 
principles which are usually invoked, and which are 
peculiar to contracts of this character, are nowhere 
seriously disputed or denied. As just compensation 
for the injury done is the end which the law aims to 
reach, the intention of the parties at the time the con- 
tract was entered into is often, though not always, 
given weight; and while the language they have used 
in the instrument, if they declare that the damages 
shall be liquidated, is a circumstance that may have 
its influence (Geiger v. Railroad Co., 41 Md. 4), yet 
even their explicit words will be sometimes disre- 
garded (Hough v. Kugler, 36 Md. 195), and the meas- 
ure of damages will be restricted to such as the evi- 


dence shows have been actually sustained, if the 


entire agreement, and the peculiar circumstances of 
the subject-matter of the contract, indicate that the 
reason and justice of the case require this to be done. 
Kemble v. Farren, 6 Bing. 141; Foley v. McKeegan, 4 
Iowa, 1; Watts v. Sheppard, 2 Ala. 425; Streeper v. 
Williams, 48 Pa. St. 450; Perkins v. Lyman, 11 Mass. 
76; Condon v. Kemper, 47 Kan. 126, 27 Pac. Rep. 829, 
and 13 Lawy. Rep. Ann. 671, and notes; Chamberlain 
v. Bagley, 11 N. H. 284; Davies v. Penton, 6 Barn. & 
C. 216; Fitzpatrick v. Cottingham, 14 Wis. 237; Fisk 
v Gray, 11 Allen, 1382; Green v. Price, 138 Mees. & W. 
701. It is equally well settled that a sum, if it be at 
all reasonable, and is stipulated to be paid as liqui- 
dated damages for the breach of a contract, will be 
regarded as such, and not as a penalty, where, from 
the nature of the covenant, the damages arising from 
its breach are wholly uncertain, and cannot be ascer- 
tained upon an issue of fact. A common instance is 
the case of agreements between professional men, 
binding a retiring partner, or an apprentice or clerk, 
not to interfere with the business of the other. Gals- 
worthy v. Strutt, 1 Exch. 659; Rawlinson v. Clarke, 
14 Mees. & W. 187; Mercer v. Irving, El. BI. & El. 563. 
But a stipulation to pay a specified sum upon the non- 
performance of « contract is regarded as a penalty, 
rather than as liquidated damages, if the intention of 
the parties as to its effect is at all doubtful, or is of 
equivocal interpretation. Shute v. Taylor, 5 Mete. 
(Mass.) 61; Dimech v. Corlett, 12 Moore, P. C. 199; 
Crisdee v. Bolton, 3 Car. & P. 240; Chilliner v. Chill- 
iner, 2 Ves. Sr. 528; Coles v. Sims, 5 De Gex, M. & G. 
1. And such a stipulation is generally regarded as a 
penalty, in the absence of aclear indication of a con- 
trary intention by the parties at the time the contract 
was executed, where the agreement is certain, and 
the damages for a breach thereof are easily and ex- 
actly ascert&inable. Burrill v. Daggett, 77 Me. 545, 1 
Atl. Rep. 677; Brown v. Bellows, 4 Pick. 179. Finally, 
the tendency of late years has been to regard the 
statements of the parties as to liyuidated damages in 
the light of a penalty, unless the contrary intention is 
unequivocally expressed, so that harsh provisions 
will be avoided, and compensation alone will be 
awarded. Gammon v. Howe, 14 Me. 250; Leggett v. 
Insurance Co., 53 N. Y. 394; Brown v. Bellows, supra; 
2 Green Ev., §§ 258, 259. 

Now, it will be observed that the contract between 
the appellant and the appellee, evidenced by the bid 
filed and accepted, has not a word in it descriptive of 
the $500 déposit as either liquidated damages ora 
penalty. It is clear, therefore, that the parties them- 
selves have not, by any term or provision of the agree- 
ment, declared that the deposit shall be either the one 
or the other, but have left the question at large; and 
it is equally clear that there is nothing in the subject- 
matter of the agreement which imperatively requires 
that the deposit be characterized as liquidated dam- 












ages, especially as the decided inclination of the 
courts, in doubtful cases even, is to treat the stipu- 
lated sum as merely a penalty. Indeed, there is no 
explicit forfeiture of the deposit at all.: The contract 
provides simply that “‘if the successful bidders enter 
into contract, with bond, without delay, their checks 
will be returned;” but it is nowhere expressly de- 
clared that a failure to enter into bond shall entitle 
the city to the whole amount of the deposit, or to any 
part of it, though it is palpably implied that so much 
of it as will be a just compensation for any loss that 
may result to the city from the failure of the bidder 
to furnish the bond was, in view of the whole subject- 
matter, designed by the parties to be applied by the 
city to its own reimbursement. But, beyond this, the 
exact amount of loss which would result to the city 
by the failure of a bidder to give the required bond is 
capable of definite and precise ascertainment. A fail- 
ure to give the bond is a breach of the contract, and 
the damages which would result from that breach 
would be the amount the city paid, if anything, in ex- 
cess of the amount of the unexecuted bid, and also 
the expenses of a readvertising for new bids. These 
elements of damage are neither uncertain, nor difli- 
cult of ascertainment by a jury, and this fact is one of 
the recognized tests resorted to for distinguishing 
between liquidated damages and a penalty. Geiger 
v. Railroad Co., supra. Not only, then, is there no 
provision expressly declaring this deposit to be liqui- 
dated damages, but to treat it as such would require 
the superaddition, by implication, of a distinct term 
to the contract, which is not permissible, and the re- 
versal of the doctrine that courts lean strongly against 
upholding.a specified sum as liquidated damages 
where such an interpretation is of doubtful accuracy 
and leads to manifest injustice. That an interpreta- 
tion which treats this deposit as liquidated vamages 
would, to say the least, be of doubtful accuracy, can- 
not be disputed. That it would be unjust, in this 
particular case, in its results, is scarcely open to dis- 
cussion. The appellant is conceded to have acted in 
perfect good faith. The city has not only not lost any- 
thing by his failure to give the bond, but it has actu- 
ally gained thereby a considerable sum; and it would 
be unconscionable (Cutler v. How, 8 Mass. 257), under 
these conditions, for it to retain the $500 as stipulated 
and liquidated damages for a technical breach which 
has occasioned no appreciable injury. We discover 
nothing on the face of the contract, nothing in all the 
surrounding circumstances on the subject-matter, aud 
nothing in the rules of law, which will justify us in 
holding this deposit to be liquidated damages, unless 
the remaining proposition to be consideréd sustains 
the appellee’s contention. That proposition is that 
where a sum is deposited, either with a third person, 
or with the other party to the contract, it is invariably 
treated as liquidated damages; and the cases of Wal- 
lis v. Smith, 21 Ch. Div. 250; Hinton v. Sparkes, L. R. 
3 C. P. 161, and some others, have been referred to. 
In Wallis v. Smith the plaintiff entered into a contract 
with the defendant, who was a builder, to sell him an 
estate for 270,000, which was to be expended by the 
defendant in building on the estate. The contract 
contained numerous provisions, and among other 
things, that « deposit of £5,000 should be paid by the 
defendant into the bankers, tothe joint account of 
the plaintiff and defendant, of which £500 was to be 
paid on the execution of the contract, and the re- 
mainder within seven months. Ifthe plaintiff could 
not make good title, the deposit of £500 was to be re- 
turned, and the plaintiff was to pay the defendant 
£5,000 as liquidated damages. And if the defendant 
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should commit a substantial breach of the contract, 
either in not proceeding with due diligence to carry 
out the works, or in failing to perform any of the pro- 
visions of the contract, then, and in either event, the 
deposit of £5,000 should be forfeited; and if it had 
not been paid, the defendant should forfeit and pay 
to the plaintiff, by way of liquidated damages, the sum 
of £5,000, and the agreement should be void, but credit 


was to be given to the defendant for all moneys actu-' 


ally expended. While it was held that the £5,000 was 
to be treated as liquidated damages, Sir George Jessel, 
M. R., described it as ‘a deposit in part paymentof 
the nominal purchase money.’”’ And in Hinton v. 
Sparkes the covenant was, ‘‘If the purchaser shall fail 
to perform his part of the agreement, then the de- 
posit money shall become forfeited in part of the fol- 
lowing damages.’”’ These cases, and others to which 
allusion might be made, relate to a different class of 
contracts. Where parties contract, as they frequently 
do by a condition of sale, that the deposit money shall 
be forfeited if the purchaser fail to carry out his con- 
tract, the deposit cannot, nor can any part of it, be re- 
covered back on the ground that the forfeiture was in 
the nature of a penalty, and the actual Joss to the 
vendor was less than the amount of the deposit. In 
fact, the cases distinguishing between a penalty and 
liquidated damages do not apply to a pecuniary de- 
posit, which is in reality not a pledge, but a payment 
in part of the purchase money. Wood, Mayne, Dam., 
§ 245; Sugd. Vend., ch. 1, §§ 3,18. Thus, in Chaude 
y. Shepard, 122 N. Y. 397,25 N. E. Rep. 358, it ap- 
peared that the defendant leased certain premises to 
the plaintiff, who deposited with him a sum of money 
under a provision in the lease that defendant should 
hold the same as security for the faithful perform- 
ance by the plaintiff of his covenants in the lease, the 
same to be applied as payment of rent on the last three 
months of the term, provided the lease was not sooner 
terminated by plaintiff’s failure to perform, in which 
last event it was declared that the sum paid should be 
forfeited, and become the property of the defendant 
absolutely. Default being made in the vayment of 
one month’s rent, plaintiff was dispossessed by the de- 
fendant, who refused to pay back any part of the de- 
posit. In an action to recover the same, less the 
month’s rent, it was held that the provision in refer- 
ence tothe deposit was not intended to give it the 
character of liquidated damages, but rather as a pen- 
alty; that the deposit was a security for the perform- 
ance of plaintiff’s covenants. In the opinion of the 
court it was said: “It is, however, urged by the 
learned counsel for the defendant that’ as the money 
was actually placed in the possession of the defendant, 
pursuant to the contract, at the time of the execution 
of the lease, the disposition of it is governed by a dif- 
ferent rule than that which would have been appli- 
cable if the claim to it had been founded upon the ex- 
ecutory agreement of the plaintiff to pay it. That 
would have been so if the money had been paid upon 
the contract by way of partial performance by the 
plaintiff.”” Reference is then made to Page v. McDon- 
nell, 55 N. Y. 299; Lawrence v. Miller, 86 N. Y. 181; 


“Havens y. Patterson, 43 N. Y. 218. And so, where 


there was a sale, anda deposit was made undera 
covenant providing that, “if the purchaser shall 
neglect or fail to comply with any of the above condi- 
tions, the deposit shall be forfeited as liquidated dam- 
ages to he retained by the vendors,” it was held that 
this applied only to a breach of the conditions of sale, 
and not toa breach of the entire contract to buy. 
Icely v. Grew, 6 Nev. & Man. 467; Essex vy. Daniell, 
L. R. 10 C. P. 588. It is stated with great clearness 








and accuracy by Mr. Brantly, in his admirable work 
on the Law of Contract (page 192), that ‘‘when it is 
provided that the sum deposited in part performance 
of the contract is to be forfeited upon failure of the 
party to complete it, such sum, if not excessive, is 
liquidated damages.” Conversely, ifthe deposit be 
not made in part performance of the contract, but be 
collateral to the contract, and a mere guaranty that its 
provisions will be observed, and if the making of the 
deposit is not a part of the thing to be done under or 
in execution of the contract, but is required simply 
and solely as a condition precedent to entering into 
the contract, which distinctly relates to something 
else, then, obviously, such a deposit would not be 
treated as liquidated damages merely because it isa 
deposit, but would be either liquidated damages, ora 
penalty, as the rules applicable to such a question 
might cause the court to determine. 

We are not prepared to expand the doctrine relat- 
ing to deposits made on the purchase of land by ap- 
plying it to contracts of the character now before us. 
The deposit in the case at bar, when made, was not 
part of a sum ultimately payable, under the contract, 
to the city by the appellant, nor was it set apart, 
either in express terms or impliedly, to meet an obli- 
gation arising out of a purchase; but it was designed 
to serve precisely the same purpose that a guaranty 
or other indemnity would have done—to save the city 
harmless from any actual loss which might arise or 
grow out of a failure on the part of a bidder to furnish 
a bond cunditioned for the performance of his ac- 
cepted proposal. It would introduce a sweeping de- 
parture from established principles to hold, as an un- 
bending rule applicable alike to all contracts, no 
matter what their nature or subject, that a deposit 
made to secure their due performance must invariably 
be treated as liquidated damages, and never as a 
penalty. Such arule would, inits application, ignore 
or arbitrarily override all other principles of inter- 
pretation, and would force courts to regard as liqui- 
dated damages sums which obviously would not, ac- 
cording to the canons of construction to which we 
have alluded, ordinarily be so considered. If the con- 
tract now before us falls within the decision in Wallis 
v. Smith and Hinton v. Sparkes, there is no reason for 
excluding any other contract from the operation of 
the same doctrine. Then, no matter how apparent it 
might be, in a given case, that the parties intended the 
deposit to be a penalty, and no-matter how obvious it 
might be that the subject-matter of the agreement, the 
surrounding circumstances attending its execution, 
and the rules of law applicable to its construction, did 
not require or permit that the deposit should be 
treated as liquidated damages, still the mere naked 
fact that a deposit had been made or exacted would, 
of itself, without more, convert what would otherwise 
undeniably be a penalty into stipulated damages. We 
see no reason for giving to a deposit such a far-reach- 
ing effect as that, and, without pausing at this place 
to review the other cases cited at the argument, we 
hold that the doctrine of Wallis v. Smith and Hinton 
v. Sparkes, with which we fully concur, has, and, in 
the nature of things can have, no‘application to the 
contract now before us. 








THE VENDOR’S LIEN — CRITICISM 
OF THE DOCTRINE. 


The doctrines that obtain in England and 
many of the American States with respect to the 
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vendor’s equitable lien present some of the 
most interesting anomalies, and some of the 
most striking contradictions and conflicts of 
judicial decision to be found anywhere in the 
law. This lien appears to have had its origin 
in the civil law, under which it was applicable 
also to personalty ;! and by the law of Louis- 
iana, which is derived from that system, it 
yet attaches to a sale of movables,’” but else- 
where in this country, as in England, it is 
confined to realty alone.’ Manifestly the 
claim of the vendor of personalty to a prefer- 
ence right to hold the specific property liable 
for the debt contracted for it, whenever it 
can still be reached, is as equitable as that of 
him who sells realty, and one of the objec- 
tionable features of the lien as it obtains here 
is the injustice which gives it this partial ap- 
plication. Its adoption by the courts of En- 
gland, in part only, was doubtless due 
in a large measure to the higher considera- 
tion which was there accorded to realty, and 
its greater importance and value over per- 
sonal property. Feudalism had long incul- 
cated the idea that a divinity hedged about 
land such as pertained not to other property ; 
and as late as the time of Geo. II. it was the 
law of Great Britain that lands in the hands 
of the heir were not liable for the general or 
simple contract debts of the ancestor, and 

14 Kent’s Com. 152, 153; 2 Story Eq. 642; Macreth 
v. Symmons, 15 Ves. 329. Mr. Pomeroy designates 
the lien of one who has only agreed to convey by some 
form of land contract as the vendor’s lien, and that of 
one who has conveyed as the grantor’s lien. This 
distinction as to nomenclature may be well taken, but 
as the term “‘vendor’s lien’”’ is the one generally, and 
almost exclusively, used, itisin this article applied 
to the latter class of cases, and whether the lien be 
implied only, or expressly stipulated for in the deed. 

2 Fenner, J., in Winder v. Shelly, 36 La. Ann. 182, 
on the proposition that the vendor’s lien on the mov- 
ables sold (certain mules) was extinguished by their 
conversion into immovables by destination—i. e., by 
being placed on a plantation—says that “certain 
French authors are quoted in support of the proposi- 
tion, but others are of acontrary opinion. The court 
adopts the view of Troplong, to the effect that the 
purchaser of such movables as mules, agricultural im- 
plements, etc., cannot affect the rights of the vengor 
thereof by impressing upon them the purely meta- 
physical quality of immovables.” It would thus ap- 
pear that the vendor’s lien, itself purely metaphysical, 
cannot be countervhiled by other metaphysical con- 
siderations respecting the destination of mules, though 
they become immovable. The Code of Louisiana now 
requires public inscription of the lien, both on mov- 
ables and immovables. Civil Code (1870), arts. 3249, 
8250, 8278, 3274. 

3 Adam’s Eq. 127; Sykes v. Betts, 87 Ala. 542; Alex- 
ander v. Hooks, 84 Ala. 605; Lanier v. Bell, 81 N. C. 
337. 





therefore he who had sold lands to the decedent 
on credit, if the personal property of the 
estate proved insufficient, was remediless. 
It was considered an original and natural 
equity that the creditor, whose debt was the 
price of the land, should, by virtue of that 
consideration, be allowed to charge the land 
upon a failure of the personal assets ;* and it 
was deemed so flagrantly unjust that one 
should enjoy lands which had not been paid 
for, that on application to equity for relief, 
the chancellors contrived the adoption of the 
vendor’s lien to meet that situation.® 

In Dunton v. Outhouse, 64 Mich. 425, the 
doctrine of the vendor’s lien is thus declared 
by Justice Champlin: ‘‘The vendor of land 
who has taken no security, although he has 
made an absolute deed and acknowledged 
the receipt of the purchase price, yet retains 
an equitable lien for the purchase money, 
unless there be an express or implied waiver 
and discharge of it, which will be enforced 
in equity against the vendee, volunteers, and 
all others claiming under him with notice; 
that is, against all persons except bona jide 
purchasers without notice.’’ This is sub- 
stantially the statement of the doctrine as 
given by Lord Eldon in Macreth v. Sym- 
mons, 15 Ves. 329, the earliest case in which 
the doctrine is fully discussed, and the rule 
declared to be established by virtue of the 
prior decisions. Having become once es- 
tablished, it was continued from force of 
precedent after the condition of the law that 
brought about its recognition had passed 
away and the reason for it had ceased to 
exist.’ The lien has been accounted for on 
different grounds that are equally untenable. 
In Pollexfen v. Moore, 3 Atkins, 272, Lord 
Hardwicke puts it on the ground that ‘‘the 
vendee was, from the time of the agreement 
or contract of sale, a trustee as to the pur- 
chase price for the vendor ;’’ but this theory, 


43 Pom. Eq. Jur. § 1250. ‘The general doctrine re- 
lating to what is understood as the vendor’s lien upon 
realty, rests on the postulate that it is not equitable 
for one to absorb another’s wealth without recom- 
pense; and, therefore, as between grantor and grantee, 
the court will intend that the purchased estate was 
held for the unpaid purchase money.’”’ Donovan v. 
Donovan, 85 Mich. 63, 66, quoting from Hiscock v. 
Norton, 42 Mich. 325. It would seem to be as in- 
equitable for one to absorb another’s cattle without 
recompense as to absorb his land. 

51 White & T. Lead. Cas. in Eq. (4th Am. ed.) 500. 

6See the definition of Lord Eldon as quoted in 3 
Pom. Eq. Jur., § 1249, n. 3. 

7 Stats. 5 Geo. II. (1782), ch. 7, § 4. 
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it has been justly said, would as logically 
convert the non-performance of every prom- 
ise made in consideration of a sale of prop- 
erty into a breach of trust, and attach the 
trust to the property as well as to the price 
of its sale.6 Itis most commonly said to 
arise from a natural equity,® but this propo- 
sition will be seen upon examination to be 
urfounded in principle. It is the unques- 
tionable right of a vendor, as apart of his 
contract of sale, to retain if he chooses a lien 
upon the property to secure his debt; but 
where this is not done, and he voluntarily 
places himself in the attitude of a general 
creditor, the contention that his debt has 
any intrinsic superiority or is entitled to any 
precedence over other debts, because it is for 
land and the land still exists, has no merit 
whatever. Land is not more essential to 
human existence and welfare than water or 
food and raiment, nor is a town lot a thing of 
greater intrinsic excellence than education or 
alibrary, nor is the farmer under a higher 
moral obligation to the man who sells him 
land than to him who furnishes a horse and 
plow with which to cultivate it; and no just 
distinction can be made in the legal obliga- 
tion of debts on such ground. If debts 
should be ranked according to their moral 
qualities, certainly the highest ground of dis- 
tinction that could be taken, itis not seen 
that a debt for land would gain any prece- 
dence on that account. Since land is inde- 
structible, while personal property may often 
be consumed, or may of necessity perish and 
pass away, the vendor of land, in having a 
better opportunity of securing his debt by 
contract lien, enjoys in this respect an ad- 
vantage over other vendors existing in the 
nature of the case; and it is the vendor of 
personalty whose more defenseless situation 
should invoke the special aid of a court of 
equity, which in this matter, however, gives 
to him who hath, and withholds from him that 
hath not, even as saith the scriptures. It 
may be further noticed here, that if the 
special interposition of courts of equity is 
warranted merely on the ground that it is 
unconscionable that one should enjoy prop- 
erty for which he has not paid, this would 
authorize them to also interfere and set aside 

8 Ahrend vy. Odiorne, 118 Mass. 261. 

9 Senter v. Lambeth, 59 Tex. 259; Gordon v. Rixley, 
76 Va. 694; Blackburn y. Gregson, | Cox Ch. 90, 100; 
Warren vy. Fenn, 28 Barb. 333. 





the statutes of limitations and of exemptions 
in every case where a just debt is extinguished 
by the bar of the one or defeated by virtue 
of the others, since it can make no sort of 
difference in principle, as affecting the sel- 
ler’s right to recover from the purchaser a 
quid pro quo in some form, that the property 
of which the latter has had the full benefit 
may or may not continue to exist in the 
vendee or his assigns with notice, or in any 
form whatsoever. To the reflecting mind, 
the injustice of non-payment is no less fla- 
grant merely because the buyer may have 
resold the thing bought and invested the pro- 
ceeds in other property, or may have con- 
sumed it, and thus in some measure placed 
the wrong, like the errors of the doctor that 
are hidden away in the graveyards, out of 
mind because out of the actual, physical 
sight. It has been judicially declared, even 
in a State where the lien is enforced, that its 
existence is determined by no well settled 
rules, and is usually dependent upon the facts 
of the particular cases, and the questions 
arising therefrom, such as whether a case of 
natural equity is shown, and if so, whether it 
should not yield to superior equities in some 
other person ; whether the party claiming the 
lien has not waived it, or intended that it 
should be postponed to some other equity, 
or by acts of commission or by omission or 
laches has not lost the right to enforce it.” 
When the courts make distinctions where no 
difference in principle exists, it is not strange 
that the result should be a confusion and 
conflict such as the adjudicated cases on this 
subject present; a conflict not only as be- 
tween decisions of the different States, but 
often aconflict between those of the same 
State such as no judicial ingenuity can recon- 
cile." Itis well said by one of our most 
eminent writers on equity jurisprudence, that 
no other doctrine of equity has occasioned 
such diversity and discord among the Amer- 
ican courts; a discord so great that is practi- 
cally impossible to formulate any general 
rule that would represent the doctrine as es- 
tablished throughout the whole country. 
The decisions of the court are conflicting 
upon nearly every question that has arisen as 
to the operation of the lien, its waiver or dis- 


10 Fisk v. Potter, 2 Abb. App. (N. Y.) 188. 
112 Jones on Liens, §§ 1061 e¢ seq. 
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charge, the parties against whom it avails, 
and the parties in whose favor it exists. 

The reception of the doctrine in America has 
been far from uniform. The federal courts 
have refused to recognize the implied lien, 
except in affirmance of the local law of the 
State wherein the particular land in contro- 
versy was situate; and Chief Justice Mar- 
shall, in Bailey v. Greenleaf, 7 Wheat. 46, 
declares it inconsistent with the principles of 
equity and with the spirit of our laws that 
such alien should be set up ina court of 
chancery to the exclusion of bona fide credit- 
ors. The courts of a number of the States, 
including those of Pennsylvania, Massachu- 
setts, Maine, New Hampshire, North Caro- 
lina, South Carolina, Nebraska and Kansas, 
have never recognized the doctrine of the 
implied vendor’s lien, but have rejected it 
from the beginning as inequitable, unsuited 
to the usages of this country, not in harmony 
with our laws of real property, unnecessary 
for the protection of the just rights of credit- 
ors, and as introducing an unwarranted ex- 
ception to the statute of frauds." They re- 
fuse to make by implication a contract for a 
vendor of realty which he has not chosen to 
make for himself, and which the law does not 
make for other vendors, and they declare 
that in amere contest of equities the vendor’s 
lien is entitled to no preference whatever.” 
‘In England,’’ says Chancellor Rutledge, 
‘land was not liable for general debts in the 
hands of the heir, his rights being specially 
favored and guarded, but since in shis coun- 
try real and personal estate is in the hands 
of the heir equally liable for debts, it would 
be absurd to talk of the creditor having an 
equitable lien on the land ;’’ and he declares 
that no such lien had been recognized in the 
courts of South Carolina for sixty years then 
past." ‘‘Some of the courts,’’ says Chief 
Justice Crozier, in Simpson v. Mundee, 3 
Kan. 182, ‘‘regard the lien as a resulting 
trust, others as an equitable mortgage, and 
others still asa compound of both. Very 


1223 Pom. Eq. Jur., § 1251. 

8 Cordova v. Hood, 17 Wall. 1; Bayley v. Greenleaf, 
7 Wheat. 46; Brown vy. Gilman, 4 Wheat. 255. 

14 Heister v. Green, 48 Pa. St. 96; Ahrend v. Odiorne, 
supra; Philbrook vy. Delano, 29 Me. 410; Edminster 
v. Higgins, 6 Neb. 265; Arlin v. Brown, 44 N. H. 102. 
And see Chapman v. Beardsley, 31 Conn. 115. 

15 Gordon vy. Rixley, 76 Va. 694. 

16 Wragg v. Comptroller, 2S. C. Eq. (Desaus.) 509, 
520. 








manifestly it has none of the attributes of 
either. It does not arise out of the contract 
of the parties, nor does it result from the 
operation of law. It is the mere creature of 
equity, breathed into existence independ- 
ently of the original intention of the parties, 
and entirely without their aid. It is said 


that this impalpable entity, this protean , 


quality, this ethereal essence which no man 
can graphically describe, and of which but 
few have anything like a clear conception, is 
a part of the law of this State which this court 
is,bound to enforce ; that we adopted it from 
the mother country; that it has been woven 
into the web of our legal polity, and is in- 
eradicable except by action of the legisla- 
ture.’’ Such, however, he declares is not 
the melancholy fact. 

‘*If any third person,’’ says Chief Justice 
Gray, in Ahrend v. Odiorne, 118 Mass. 261, 
‘thas acquired rights in .the land conveyed, 
there is no reason why equity, any more than 
the common law, should interfere to defeat 
them. It is worthy of note that the doctrine 
is condemned without exception by the lead- 
ing writers on elementary law and equity ju- 
risprudence ;” that the lien is criticised and 
deplored by many of the courts that feel 
constrained by force of precedent to sustain 
it;'S and that in the earliest case in which 
the rule is declared to be fully established 
Lord Eldon takes occasion, doubting its 
soundness, to express regret that it has been 
adopted, declaring that ‘‘it would have been 
better at once to have held that the lien 
should exist in no case, and the vendor 
should suffer the consequences of his want 
of caution; or to have laid down the rule*the 
other way so distinctly that a purchaser 
might be able to know without the judgment 
of the court in what cases it would or would 
not exist.’’ Certainly it is not usual that 
apologies are made for the birth or christen- 
ing of a child that is lawfully and properly 
begotten into the world. The courts imply 
the lien on the assumption that the parties in 


17 See the references to Kent, Story and Adams’ Eq., 


supra; 1 Jones on Mort., §§ 189-191; 2 Jones on Liens, 


§§ 1061-1064, and the strictures of Mr. Pomeroy in 3 
Pom. Eq. Jur., §§ 1249-1252. 

18 McCandlish v. Keen, 13 Grat. 615, 621; Howard v. 
Peyton, 34 Minn. 529; Briggs v. Hill, 6 How. (Miss.) 
362; Welliborn v. Bonner, 9 Ga. 82; Kettlewell v. 
Watson, 21 Ch. Div. 702; Macreth v. Symmons, supra, 
Moore v. Anders, 14 Ark. 628, 634. 

19 Macreth v. Symmons, supra. 
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all cases intend to reserve it where they do 
not by express act evince the contrary inten- 
tion; but this implication, says Chief Justice 
Gibson, of Pennsylvania, ‘‘is in almost every 
case inconsistent with the truth of the fact, 
and in all instances, without exception, in 
contradiction of the express terms of the 
contract, which purports to be a conveyance 
of everything that can pass.’’? ‘‘Were it 
held to be a part of our law,’’ says the Kan- 
sas court, ‘‘the great majority would not un- 
derstand it, and but few could; and it would 
introduce into our legal polity an element of 
discord.’’ The truth of this can easily be 
verified by reference to the decisions on the 
subject. Thus, the lien is held by an almost 
equal weight of authority to be assignable” 
and to be a personal equity which cannot be 
assigned.” It is declared to be a specific 
lien, arising out of the contract of sale, and 
attaching to the property from that date,” 
and it is held to be but a floating equity that 
does not attach to the property until bill filed 
to enforce it.“ It is extinguished by limita- 
tion where the debt is barred, and it is not 
affected by such extinguishment of the debt ;* 


~” Kauffelt v. Bower, 7 Serg. & Rawl. 64. 

21 White v. Downs, 40 Tex. 226, 232; Dalton v. 
Rainey, 75 Tex. 516; Levy v. Wilkinson, 57 Ala. 259; 
Honore vy. Blakewell, 6 B. Mon. 67. 

2 Zwingle v. Wilkinson, 94 Tenn. 246; Dayhuff v. 
Dayhuff, 81 Ill. 499; Rogers v. James, 33 Ark. 777; 
White vy. Williams, 1 Paige, 502; Howard v. Peyton, 
34 Minn. 529; Brush v. Kinsley, 14 Ohio, 20; Iglehart 
y. Armiger, 1 Bland. Chan. 519, 524; Tarlton v. Buck- 
ner, 28 Ark. 66; Pillow v. Helm, 67 Tenn. (7 Baxt.) 
545. The prevailing rule is that where the deed is ab- 
solute in terms and silent as to the lien, the implied 
lien in favor of the vendor is not assignable; but 
where the lien is expressly reserved by the terms of 
the deed, it is in the nature of a mortgage, and will 
pass by assignment of the debt. Davis v. Hamilton, 
50 Miss. 213; Stratton v. Gold, 40 Miss. 768; Markoe 
v. Andras, 67 II}. 34; Elder v. Jones, 85 Ill. 384; Ding- 
ley vy. Bank, 57 Cal. 469; Osborne y. Rogers, 69 Tenn. 
(1 Lea) 217. 

23 Joiner v. Perkins, 59 Tex. 301; White v. Downs, 
40 Tex. 226, 231. This is the general rule. 

*4Green v. DeMoss, 10 Humph. 371; Gilman y. 
Brown, 1 Mason, 191, 221. 

2% Lien not barred: McPherson v. Johnson, 69 Tex. 
487; Bizzell v. Nx, 60 Ala. 281; Railway v. Trimble, 
31 Md. 99; Hale vy. Baker, 60 Tex. 668. Lien held 
barred: Rindge v. Oliphint, 62 Tex. 682; Pitschi v. 
Anderson, 49 Tex. 1; Trotter v. Erwin, 27 Miss. 772. 
As to limitations the same distinctions are made by 
some of the courts between the purely implied lien 
and the lien reserved by express terms in the deed, 
which obtains with reference to the assignability of 
the lien, the implied lien being barred by limitation 
with the debt, while the express lien is not barred. 
Compare the ') exas cases cited above. 








a mortgage back by the grantor, destroys it,” 
and such mortgage gives it only additional 
strength ;” it will prevail against the lien of 
a judgment creditor, and it will not so pre- 
vail ;* it is based purely upon the intention 
of the parties,” and it exists entirely inde- 
pendent of such intention.*® These instances 
will suffice to illustrate the nature and extent 
of the conflict upon this subject. The rule 
that when the purchase money debt is barred 
by limitation the implied vendor’s lien is also 
extinguished, prevails in the larger number 
of the States, including Texas, but the courts 
of this commonwealth at an early day suc- 
cessfully inaugurated in favor of the vendor 
of land whose debt is secured by a lien re- 
served in the deed, or by purchase money 
mortgage, what is in practical effect an ex- 
emption from the statutes of limitation, and 
this by a judicial construction fully as in- 
genious and far-fetched as the original one, 
which out of airy nothing constructed the 
implied lien and gave it a local habitation 
anda name. In one of the early cases the 
debt due for the land was barred by the stat- 
ute, and the court, revolting at the injustice 
of giving the vendee a judgment for land 
which he had not paid for, and which he re- 
fused to pay for by pleading limitation against 
the debt, declared that such a judgment 
would involve consequences too monstrous 
to be tolerated, and sanctioned by no prin- 
ciples of law or justice.*' So, it was deter- 


26 Hannah y. Davis, 112 Mo. 599; Winner v. Lippin- 
cott, 124 Mo. —, 28S. W. Rep. 998; Richards v. Me- 
Pherson, 74 Ind. 158, 162; Gaylord v. Knapp, 15 Hun, 
87; Wells v. Harter, 56 Cal. 342. 

27 Dunlap v. Wright, 11 Tex. 597; DeBruhl v. Maas, 
54 Tex. 464; DeForest v. Holum, 38 Wis. 516; Arm- 
strong v. Ross, 20 N. J. Eq. 110; Noos v. Ewing, 17 
Ohio St. 500. 

23 Held to prevail in Senter v. Lambeth, 59 Tex. 
260; Cook v. Banker, 50 N. Y. 655; Ailen v. Loring, 34 
Iowa, 499; Dawson v. Ins. Co., 27 Minn. 411. Held 
not to prevail in Gordon v. Rixley, 76 Va. 694; Al- 
dredge v. Dunn, 7 Blackf. 249; Walton v. Hargroves, 
42 Miss. 18. 

2 “The vendor’s lien upon asale of real estate is 
based upeu an implied agreement, and the circum- 
stances of the sale must show a case where it was the 
intention of the parties that the sale was made and 
credit given the purchaser in reliance upon the lien.” 
Champlin, J., in Richards v. Shingle, 74 Mich. 57, 62. 

“The vendor’s lien, although sometimes placed 
upon the footing of an express agreement or assent, is 
now held to be independent of such consideration.” 
Ray, J., in Bennett v. Shipley, 82 Mo. 448, 4538, quot- 
ing from Pratt v. Clark, 57 Mo. 191. See also Joiner 
v. Perkins. 59 Tex. 201; Shall v. Biscoe, 18 Ark. 142, 
157. 

31 Dunlap v. Wright, 11 Tex. 600. It is not made to 
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charge, the parties against whom it avails, 
and the parties in whose favor it exists.” 

The reception of the doctrine in America has 
been far from uniform. The federal courts 
have refused to recognize the implied lien, 
except in affirmance of the local law of the 
State wherein the particular land in contro- 
versy was situate; and Chief Justice Mar- 
shall, in Bailey v. Greenleaf, 7 Wheat. 46, 
declares it inconsistent with the principles of 
equity and with the spirit of our laws that 
such alien should be set up ina court of 
chancery to the exclusion of bona fide credit- 
ors. The courts of a number of the States, 
including those of Pennsylvania, Massachu- 
setts, Maine, New Hampshire, North Caro- 
lina, South Carolina, Nebraska and Kansas, 
have never recognized the doctrine of the 
implied vendor’s lien, but have rejected it 
from the beginning as inequitable, unsuited 
to the usages of this country, not in harmony 
with our laws of real property, unnecessary 
for the protection of the just rights of credit- 
ors, and as introducing an unwarranted ex- 
ception to the statute of frauds.“ They re- 
fuse to make by implication a contract for a 
vendor of realty which he has not chosen to 
make for himself, and which the law does rot 
make for other vendors, and they declare 
that in amere contest of equities the vendor’s 
lien is entitled to no preference whatever.” 
‘In England,’’ says Chancellor Rutledge, 
‘‘land was not liable for general debts in the 
hands of the heir, his rights being specially 
favored and guarded, but since in his coun- 
try real and personal estate is in the hands 
of the heir equally liable for debts, it would 
be absurd to talk of the creditor having an 
equitable lien on the land ;’’ and he declares 
that no such lien had been recognized in the 
courts of South Carolina for sixty years then 
past." ‘‘Some of the courts,’’ says Chief 
Justice Crozier, in Simpson v. Mundee, 3 
Kan. 182, ‘‘regard the lien as a resulting 
trust, others as an equitable mortgage, and 
others still asa compound of both. Very 

123 Pom. Eq. Jur., § 1251. 

13 Cordova v. Hood, 17 Wall.1; Bayley v. Greenleaf, 
7 Wheat. 46; Brown v. Gilman, 4 Wheat. 255. 

14 Heister v. Green, 48 Pa. St. 96; Ahrend v. Odiorne, 
supra; Philbrook v. Delano, 29 Me. 410; Edminster 
v. Higgins, 6 Neb. 265; Arlin v. Brown, 44 N. H. 102. 
And see Chapman v. Beardsley, 31 Conn. 115. 

15 Gordon vy. Rixley, 76 Va. 694. 


16 Wragg v. Comptroller, 2S. C. Eq. (Desaus.) 509, 
520. 








manifestly it has none of the attributes of 


either. It does not arise out of the contract 
of the parties, nor does it result from the 
operation of law. It is the mere creature of 
equity, breathed into existence independ- 
ently of the original intention of the parties, 
and entirely without their aid. It is said 
that this impalpable entity, 
quality, this ethereal essence which no man 
can graphically describe, and of which but 
few have anything like a clear conception, is 
a part of the law of this State which this court 
is,bound to enforce ; that we adopted it from 
the mother country; that it has been woven 
into the web of our legal polity, and is in- 
eradicable except by action of the legisla- 
ture.’’ Such, however, he declares is not 
the melancholy fact. 

‘*If any third person,’’ says Chief Justice 
Gray, in Ahrend v. Odiorne, 118 Mass. 261, 
‘thas acquired rights in.the land conveyed, 
there is no reason why equity, any more than 
the common law, should interfere to defeat 
them. It is worthy of note that the doctrine 
is condemned without exception by the lead- 
ing writers on elementary law and equity ju- 
risprudence ;!” that the lien is criticised and 
deplored by many of the courts that feel 
constrained by force of precedent to sustain 
it ;'8 and that in the earliest case in which 
the rule is declared to be fully established 
Lord Eldon takes occasion, doubting its 
soundness, to express regret that it has been 
adopted, declaring that ‘‘it would have been 
better at once to have held that the lien 
should exist in no case, and the vendor 
should suffer the consequences of his want 
of caution; or to have laid down the rule*the 
other way so distinctly that a purchaser 
might be able to know without the judgment 
of the court in what cases it would or would 
not exist.’’ Certainly it is not usual that 
apologies are made for the birth or christen- 
ing of a child that is lawfully and properly 
begotten into the world. The courts imply 
the lien on the assumption that the parties in 


17 See the references to Kent, Story and Adams’ Eq., , 


supra; 1 Jones on Mort., §§ 189-191; 2 Jones on Liens, 
§§ 1061-1064, and the strictures of Mr. Pomeroy in 3 
Pom. Eq. Jur., §§ 1249-1252. 

18 McCandlish v. Keen, 18 Grat. 615, 621; Howard v. 
Peyton, 34 Minn. 529; Briggs v. Hill, 6 How. ( Miss.) 
362; Wellborn v. Bonner, 9 Ga. 82; Kettlewell v. 
Watson, 21 Ch. Div. 702; Macreth v. Symmons, supra, 
Moore v. Anders, 14 Ark. 628, 634. 

19 Macreth v. Symmons, supra. 
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all cases intend to reserve it where they do 
not by express act evince the contrary inten- 
tion; but this implication, says Chief Justice 
Gibson, of Pennsylvania, ‘‘is in almost every 
case inconsistent with the truth of the fact, 
and in all instances, without exception, in 
contradiction of the express terms of the 
contract, which purports to be a conveyance 
of everything that can pass.’’? ‘Were it 
held to be a part of our law,’’ says the Kan- 
gas court, ‘‘the great majority would not un- 
derstand it, and but few could; and it would 
introduce into our legal polity an element of 
discord.’’ The truth of this can easily be 
verified by reference to the decisions on the 
subject. Thus, the lien is held by an almost 
equal weight of authority to be assignable” 
and to be a personal equity which cannot be 
assigned.” It is declared to be a specific 
lien, arising out of the contract of sale, and 
attaching to the property from that date,” 
and it is held to be but a floating equity that 
does not attach to the property until bill filed 
to enforce it.4 Itis extinguished by limita- 


tion where the debt is barred, and it is not 
affected by such extinguishment of the debt ;” 


2” Kauffelt v. Bower, 7 Serg. & Rawl. 64. 

21 White v. Downs, 40 Tex. 226, 232; Dalton v. 
Rainey, 75 Tex. 516; Levy v. Wilkinson, 57 Ala. 259; 
Honore y. Blakewell, 6 B. Mon. 67. 

2 Zwingle vy. Wilkinson, 94 Tenn. 246; Dayhuff v. 
Dayhuff, 81 Ill. 499; Rogers v. James, 33 Ark. 777; 
White vy. Williams, 1 Paige, 502; Howard v. Peyton, 
34 Minn. 529; Brush vy. Kinsley, 14 Ohio, 20; Iglehart 
y. Armiger, 1 Bland. Chan. 519, 524; Tarlton v. Buck- 
ner, 28 Ark. 66; Pillow v. Helm, 67 Tenn. (7 Baxt.) 
545. The prevailing rule is that where the deed is ab- 
solute in terms and silent as to the lien, the implied 
lien in favor of the vendor is not assignable; but 
where the lien is expressly reserved by the terms of 
the deed, it isin the nature of a mortgage, and will 
pass by assignment of the debt. Davis v. Hamilton, 
50 Miss. 218; Stratton v. Gold, 40 Miss. 768; Markoe 
y. Andras, 67 II). 84; Elder v. Jones, 85 LIl. 384; Ding- 
ley vy. Bank, 57 Cal. 469; Osborne v. Rogers, 69 Tenn. 
(1 Lea) 217. 

3 Joiner v. Perkins, 59 Tex. 301; White v. Downs, 
40 Tex, 226, 231. This is the general rule. 

*4Green vy. DeMoss, 10 Humph. 371; Gilman v. 
Brown, 1 Mason, 191, 221. 

2% Lien not barred: McPherson v. Johnson, 69 Tex. 
487; Bizzell v. Nix, 60 Ala. 281; Railway v. Trimble, 
31 Md. 99; Hale v. Baker, 60 Tex. 668. Lien held 
barred: Rindge v. Oliphint, 62 Tex. 682; Pitschi v. 
Anderson, 49 Tex. 1; Trotter v. Erwin, 27 Miss. 772. 
As to limitations the same distinctions are made by 
some of the courts between the purely implied lien 
and the lien reserved by express terms in the deed, 
which obtains with reference to the assignability of 
the lien, the implied lien being barred by limitation 
with the debt, while the express lien is not barred. 
Compare the Texas cases cited above. 





a mortgage back by the grantor, destroys it,” 
and such mortgage gives it only additional 
strength ;*” it will prevail against the lien of 
a judgment creditor, and it will not so pre- 
vail ;* it is based purely upon the intention 
of the parties,” and it exists entirely inde- 
pendent of such intention. These instances 
will suffice to illustrate the nature and extent 
of the conflict upon this subject. The rule 
that when the purchase money debt is barred 
by limitation the implied vendor’s lien is also 
extinguished, prevails in the larger number 
of the States, including Texas, but the courts 
of this commonwealth at an early day suc- 
cessfully inaugurated in favor of the vendor 
of land whose debt is secured by a lien re- 
served in the deed, or by purchase money 
mortgage, what is in practical effect an ex- 
emption from the statutes of limitation, and 
this by a judicial construction fully as in- 
genious and far-fetched as the original one, 
which out of airy nothing constructed the 
implied lien and gave it a local habitation 
anda name. In one of the early cases the 
debt due for the land was barred by the stat- 
ute, and the court, revolting at the injustice 
of giving the vendee a judgment for land 
which he had not paid for, and which he re- 
fused to pay for by pleading limitation against 
the debt, declared that such a judgment 
would involve consequences too monstrous 
to be tolerated, and sanctioned by no prin- 
ciples of law or justice.*' So, it was deter- 


26 Hannah vy. Davis, 112 Mo. 599; Winner v. Lippin- 
cott, 124 Mo. —, 28S. W. Rep. 998; Richards v. Me- 
Pherson, 74 Ind. 158, 162; Gaylord v. Knapp, 15 Hun, 
87; Wells v. Harter, 56 Cal. 342. 

27 Dunlap v. Wright, 11 Tex. 597; DeBruhl v. Maas, 
54 Tex. 464; DeForest v. Holum, 38 Wis. 516; Arm- 
strong v. Ross, 20 N. J. Eq. 110; Noos v. Ewing, 17 
Ohio St. 500. 

23 Held to prevail in Senter v. Lambeth, 59 Tex. 
260; Cook v. Banker, 50 N. Y. 655; Allen v. Loring, 34 
Iowa, 499; Dawson v. Ins. Co., 27 Minn. 411. Held 
not to prevail in Gordon v. Rixley, 76 Va. 694; Al- 
dredge v. Dunn, 7 Blackf. 249; Walton v. Hargroves, 
42 Miss. 18. 

22“The vendor’s lien upon asale of real estate is 
based upou an implied agreement, and the circum- 
stances of the sale must show a case where it was the 
intention of the parties that the sale was made and 
credit given the purchaser in reliance upon the lien.” 
Champlin, J., in Richards vy. Shingle, 74 Mich. 57, 62. 

80 *The vendor’s lien, although sometimes placed 
upon the footing of an express agreement or assent, is 
now held to be independent of such consideration.” 
Ray, J., in Bennett v. Shipley, 82 Mo. 448, 458, quot- 
ing from Pratt vy. Clark, 57 Mo. 191. See also Joiner 
v. Perkins. 59 Tex. 201; Shall v. Biscoe, 18 Ark. 142, 
157. 

31 Dunlap v. Wright, 11 Tex. 600. It is not made to 
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mined that when, in connection with the 
sale, the vendor takes back a purchase 


money mortgage on the land conveyed, or® 


reserves alien thereon in the face of the 
deed, this will suffice toshow that the parties 
do not intend that the title shall pass until 
payment in full is made; and it was there- 
upon accordingly held, that although a deed 
purports in express terms to then and thereby 
convey the title, yet that under the circum- 
stances just stated it does not do so, and is 
not to be regarded as an executed convey- 
ance or deed, but merely as an executory 
contract of sale, the title remaining in the 
grantor until final payment.” Clearly this 
consiruction, which changes the character of 
the instrument, contradicts its terms and 
converts the reservation of a lien into a res- 
ervation of title, carries the vendor’s case 
safely beyond the range of the statute of lim- 
itations, and it has been held under this 
theory that the lapse of twenty-eight years 
does not destroy his right and title to the 
land ;* and since, upon default in payment, 
appear wherein the case of the vendee in this instance, 
even though he had recovered judgment for the land, 
would have been materially different in principle 
from that of any other vendee who receives the full 
benefit of another’s property, and is permitted to 
‘ plead limitation against the debt therefor. Had the 
court thought to have adjudged, as in Maryland, that 
the vendor’s lien being in the nature of an interest in 
real estate, is not to be held subject to the statute of 
limitations, excepting the longer ones prescribed for 
real actions, the injustice of awarding the land to the 
vendee would have been avoided, and a more con- 
sistent rule laid down than this illogical one, which 
does violence to the well established principles gov- 
erning the conveyance of real property. 

82 Howards v. Davis, 6 Tex. 174; Browning v. 
Estes, 3 Tex. 462; Estes v. Browning, 11 Tex. 287; 
Baker v. Ramey, 27 Tex. 52; Russell v. 
Kirkbridge, 62 Tex. 455; Baker v. Compton, 52 Tex. 
261; Peters v. Clements, 46 Tex. 114, 128; Hamblen 
v. Foltz, 70 Tex. 133; Burgess v. Millican, 50 Tex. 
397, 401; Lanier v. Foust, 8L Tex. 189; Moran v. 
Wheeler, 87 Tex. 179; Lundy v. Pierson, 67 Tex. 232; 
Robinson v. Kampman, 5 Tex. Civ. App. 605; Rogers 
v. Blum, 56 Tex. 1; Roosevelt v. Davis, 49 Tex. 463; 
Webster v. Mann, 52 Tex. 416; Saunders*v. Hartwell, 
61 Tex. 679; Hale v. Baker, 60 Tex. 217; Tom v. Woll- 
hoefer, 61 Tex. 277; Caldwell v. Fraim, 32 Tex. 310, 
326. That this construction or theory does not pre- 
vail elsewhere, see Smith v. Rowland, 138 Kan. 245; 
Davis v. Hamilton, 50 Miss. 213; Stratton v. Gold, 40 
Miss. 768; Elder v. Jones, 85 Ill. 384; Osborne v. 
Rogers, 69 Tenn. (1 Lea) 217; Gordon v. Rixley, 76 
Va. 694; Strong v. Ehle, 86 Mo. 42; Gamble. v. Ross, 
88 Mo. 315; Dusenbury v. Hurlbert, 59 N. Y. 541; 
King v. Y. M. C. A., 1 Woods, 386; 1 Jones on Mort., 
§§ 228-230; 2 Jones on Liens, §§ 1107-1110; 3 Pom. Eq. 
Jur., §§ 1253, 1257, 1258, and note; Lavigne v. Nara- 
more, 52 Vt. 267. 

33 Ruff v. Lind, 75 Tex. 700. The possession of the 





he may resume possession or sell and con- 
vey the land to another,* it furnishes him, 
in addition to a practical exemption from 
limitation, a summary and very effective 
method by which this delinquent land debtor, 
so specially abhorred by the courts of equity, 
may speedily be brought to terms or made to 
fare worse. That the title remains in the 
grantor after his deed conveying it, is of 
course a fiction, as pure as the ancient one 
relating to John Doe and Richard Roe, and 
it is indulged only in so far as the grantor’s 
interests are concerned. In all other respects, 
the title is held to have passed,® and no 
other deed is requisite to convey it to the 
vendee when the purchase money has been 
all paid.*® The decisions under this construc- 
tion, alternately holding, as the nature of the 
matter may require, that the title is in the 
grantee, and again that he has not the title 
but only a mere equity ;*’ or that the grantor 


grantee and his assigns cannot be adverse to the 
grantor: Roosevelt:v. Davis, 49 Tex. 463; Railway v. 
Miller, 115 Mo. 158; nor, under the general rule, will 
laches or stale demand operate against the legal title 
held to remain in the grantor,or against the trust 
which the courts create in his favor. Harris v. Cat- 
lin, 53 Tex. 1; 1 Pom. Eq. Jur., §§ 418, 419; 2 Perry 
on Trusts, 850, 860. 

4 Crafts v. Daugherty, 69 Tex. 477; White v. Cole, 
88 Tex. , 29 S. W. Rep. 759 and 1148; Burgess 
v. Millican, 50 Tex. 397. In Tom y. Wollhoefer, 61 
Tex. 277, itis said that the vendee when sued for 
land, may tender the unpaid purchase money, no 
matter how long since the default occurred, and save 
the forfeiture; but in Kennedy v. Embry, 74 Tex. 
387, and Bentley v. Evans, 9 Tex. Civ. App. » 29 
S. W. Rep. 497, the tenders were held unavailing. 

3% Dibrell v. Smith, 49 Tex. 474, 480; Bailey v. Tin- 
dall, 59 Tex, 540; Russell yv. Kirkbridge, 62 Tex. 455. 
The grantor having parted with the title, the land is 
not subject to an execution against him. Willis 
Sommerville, 3 Tex. Civ. App. 509. The legal title is 
in the grantor, and descends to his heirs. Harris 
Catlin, 52 Tex. 1; Burgess v. Millican, 50 Tex. 397. 

36 Upon payment the title passes ipso facto. Russell 
v. Kirkbridge, 62 Tex. 455. “Ifthe purchase money 
be paid, the seizin will be regarded as having been in 
the vendee ab initio, or from the date of the pur- 
chase.” Dunlap vy. Wright, 11 Tex. 600. The title in 
the grantor is held to be extinguished by virtue of 
the payment; and it was also held to be extinguished 
by an assignment of the note: McCamley v. Water- 
house, 80 Tex. 341, 343; Moore v. Glass, 6 Tex. Civ. 
App. 368; but these latter cases are in effect over- 
ruled in White vy. Cole, 88 Tex. , 29 S. W. Rep. 759. 

87 The interest of the grantee is such a purely 
equitable one that it may be sufficiently extinguished 
by his surrender of the deed in satisfaction of pur- 
chase money, and its destruction by agreement, even 
though the land was his homestead, and his wife did 
not join in such extinguishment. Cadwallader vy. 
Lovece, 9 Tex. Civ. App. , 29 S. W. Rep. 666. It 
is not necessary for the wife to join in a written re- 
conveyance to the unpaid grantor. Oury vy. Sanders: 
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has conveyed the title, and again, that it re- 
mains in him—have served to add much, at 
least in the one jurisdiction mentioned, to 
the confusion which seems to attach to every 
feature of the vendor’s lien. The novel con- 
struction is now followed solely upon the 
principle of stare decisis, and because it af- 
fords a rule of property which the courts, in 
view of the powers and duties of the legisla- 
tive branch of government, do not feel at 
liberty to change.*® 

In quite a number of States whose courts 
adopted the equity implied lien, it has now 
been abolished and the doctrine expelled by 
legislative enactment ;* but the tenacity with 
which the judicial tribunals have adhered to 
it where it has been recognized, is somewhat 
remarkable when it is considered that the 
lien is a court-created one in whole and in its 
every feature. The doctrine seems to pos- 
sess, when long looked upon, an allurement 
as fascinating as the serpent’s eye, or those 
charms of vice which at first we loathe, then 
pity, then embrace. The Tennessee cases, 


77 Tex. 281. The doctrine of the transfer of title by 
extinguishment is a modern one, but since the rule 
appears to work both ways, it cannot certainly be a 
bad one. 

3 The great respect justly entertained for the 
probity and learning of the court that inaugurated 
this peculiar rule has doubtless had much influence 
in its retention. Inthe large number of decisions on 
this subject, saving only the scant reasoning in two 
or three of the earliest cases, no defense of the rule 
can be found; the later cases merely saying that the 
rule has been so established. ‘*The principle upon 
which the rule is based,” says Justice Gaines, in 
Hitzle v. Evans, 74 Tex. 596, 598, ‘tis not at all clear, 
but the doctrine has been settled by numerous decis- 
ions of this court. Such asale of land is frequently 
said to be executory, and we think the use of this ex- 

«pression has given rise to some confusion of ideas 
upon the law of this subject. If executory, we think 
that such a conveyance can only be so considered in 
the sense that the grantor’s title does not become in- 
defeasible until the purchase money is paid’’. 

88 Civil Code of La. (1870) arts. 3278, 3274; Code of 
Ga. (1873) see. 1997; Code of W. Va. (1870) ch. 75, 
sec. 1; Gen. Stats, of Vt. (1863) ch. 65, sec. 33. De- 
clared to have been ‘‘cut up by the roots” in Virginia, 
by sec. 1, ch. 119, of the Code of 1849. Roanoke v. 
Simmons, 20 8S. E. Rep. 955; Hobson v. Whitlow, 80 
Va. 784. Art. 1940 of the Code of Iowa provides that, 
“no vendor’s lien for unpaid purchase money shall be 
recognized or enforced in any court of law or equity 
after a conveyance by the vendee, unless such lien is 
reserved by conveyance, mortgage, or other instru- 
ment duly acknowledged and recorded, or unless 
such conveyance by the vendee is made after suit 
brought by the vendor, his executor, or assigns, to 
enforce the lien.”” It is held immaterial that the sec- 
ond vendee had notice of the lien. Rotch vy. Hussey, 
52 Iowa, 691; Prouty v. Clark, 73 Lowa, 55. 











however, present a noteworthy exception to 
the almost uniform course which the courts 
have pursued in this respect. After the doc- 
trine, as recognized and defined in Macreth 
v. Symmons, had been accepted and followed 
in that State for more than half a century, 
the court revolted against continuing to sub- 
ordinate to this suppositious equity every 
other equity in the calendar excepting only 
that of a subsequent purchaser for value 
without notice; and in Green v. Demoss, 10 
Humph. 371, decided in 1849, they declare 
that, ‘‘A vendor who has conveyed without 
reserving an express lien, has no specific and 
fixed lien upon the property, and acquires 
none until his bill is filed for the purpose; 
and if, before this be done, any other creditor 
secures a fixed or specific lien upon the 
property, he will prevail over the vendor.’’ 
Later, in Fain v. Inman, 6 Heisk. 12, they 
further declare that, ‘‘if this floating equity, 
misnamed in judicial parlance ‘the vendor’s 
lien,’ be not quite a myth, but a mere capac- 
ity to acquire a lien if he chooses, then this 
same capacity belongs to others who are 
creditors and have rights just as meritorious 
as his, and we hold that the simple knowledge 
on the part of the creditor that the vendor, 
sleeping on his rights from year to year, may, 
if he chooses, acquire a lien as the creditor 
himself is about to do, cannot in a forum of 
conscience, impair the validity or affect the 
value of the lien so acquired by the creditor.’’ 
In Sharp v. Fly, 9 Baxt. 15, the subject was 
fully reconsidered and these cases adhered 
to as presenting the more just and equitable 
rule; the court declaring that ‘‘the whole 
doctrine of the vendor’s lien was established 
by judicial legislation, and that, as it is the 
creature of a court of equity, it may properly 
be modified by the game power that created 
it.”’* That the lien yet survives in the ma- 
jority of the States affords a convincing evi- 
dence of the conservatism of our courts, and 
of a settled disinclination on their part to 
change laws that have become a rule of 
property.” Its long retention also demon- 

4° In North Carolina the lien was enforced in some 
of the earlier cases before its final rejection. See 
Womble v. Battle, 3 Ire. Eq. 182; McKay v. Gilliam, 
65 N. C. 130. 

41 For late cases declaring the general principles of 
the vendor’s lien, see Vieno v. Gibson, 85 Tex. 432; 
Newman v. Moore, 94 Ky. 147; Woodall v. Kelly, 85 


Ala. 164; Oglesby v. Bingham, 69 Miss. 795; Bramlette 
y. Wetlin, 71 Miss. 902; Merrill v. Merrill, 102 Cal. 
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strates the very large measure of confidence 
reposed in the courts by the people, else the 
legislative ax had ere this been everywhere 
laid to the root of a tree which has borne the 
apples of discord so abundantly, but has 
proved so unfruitful of any product which 
an enlightened judgment can commend.” 
Fort Worth, Tex. B. R. Wess. 


317; Richards v. McPherson, 74 Ind. 158; Barlow v. 
Fire Ins. Co., 77 Mich. 546; Ellis v. Harriman, 90 N. 
Y. 466; Hobson v. Whitlow, 80 Va. 784; Zwingle v. 
Wilkerson, 94 Tenn. 246; Trust Co. v. Smith, 94 Tenn. 
513; Pullen v. Ward, 60 Ark. 90; Strong v. Ehle, 86 
Mich. 42; Hill v. McLean, 78 ,Tenn. (10 Lea) 113; Mar- 
chand v. Frenson, 105 U. S. 428; Smith v. Lee, 82 Tex. 
124. 

# For cases involving questions as to waiver of the 
lien, see Donavan vf Donavan, 85 Mich. 63; Bank v. 
Filer, 83 Mich. 496; Richards v. McPherson, 74 Ind. 
158: Hammet v. Stricklin, 99 Ala. 612; Chapman v. 
Peebles, 84 Ala. 288; Henderson vy. Samuels (Tex. Civ. 
App.), 25S. W. Rep. 470; Foster v. Powers, 64 Tex. 
247; Seeligson v. Mitcham, 79 Tex. 571; Ellis v. Single- 
tary, 45 Tex. 27; Christy v. McKee, 94 Mo. 241. That 
dower does not attach as against purchase money is the 
general rule, not only as against the implied lien, but 
also as against the express lien reserved inthe deed. 
Hunt v. Dulaney, 87 Va. 444; Kaifer v. Lambeck, 55 
Iowa, 244; Marti v. Smith, 25 W. Va. 580; Roush v. 
Miller. 89 :W. Va. 688, 20 S. E. Rep. 668; Bailey v. 
Winn, 101 Mo. 649; Boyd v. Martin, 9 Heisk. 382; 
Stow v. Mifft, 15 Johns. 458. 








CONVEYANCE OF HOMESTEAD — VALIDITY— 
ACKNOWLEDGMENT—NOTARY — DISQUALI- 
FICATION. 

HAVEMEYER v. DAHN. 
Supreme Court of Nebraska, May 20, 1896. 

A conveyance of real estate, such real estate being 
the homestead of the grantors, is, unless acknowl- 
edged, absolutely void. An attorney who is a notary 
public, is not disqualified from taking an acknowledg- 
ment of a mortgage made to his client merely because 
he holds for collection the claim secured by such 
mortgage: it not appearing that the attorney had any 
beneficial interest in having the mortgage made, nor 
that the amount of his compensation in any manner 
depended upon such mortgage’ being made. 

Ragan, C.: John C. Havemeyer brought this 
suit in equity to the district court of Douglas 
county against Marcus Dahn and Barbara Dahn, 
his wife, to foreclose a real estate mortgage. A 
corporation known as the O. F. Davis Company 
and a copartnership known as Storz & Iler were 
also made defendants to the action. The latter 
two filed cross petitions by which they also 
sought to foreclose mortgages held by them upon 
the real estate of Dahn. By the decree of the 
district court Havemeyer and the O. F. Davis 
Company were given liens upon the real estate as 
prayed for in their petition and cross petition; 
but the district court denied the prayer of the 
cross petition of Storz & Ler, and dismissed the 
same, and from this decree they have appealed. 





It appears from the special findings of the dis- 
trict court that one Kopald was indebted to Storz 
& Ller, and as an evidence of this indebtedness he 
executed to them his note, and this note was 
signed by the appellee Marcus Dahn, and the 
nate secured by a mortgage upon the homestead 
of Dahn and wife to Storz & Iler. The notary 
public who took the acknowledgment of this 
mortgage was an attorney-at-law, and the attor- 
ney and agent of Storz & Ller for the purpose of 
collecting the debt owing to them from Kopald, 
and procured Dahn and his wife, as they alleged, 
by fraud and false representations to execute the 
mortgage. The learned district court was of 
opinion that, because the notary public who took 
this acknowledgment was the agent and attorney 
of the mortgagee, he was therefore disqualified 
to take the acknowledgment, and the mortgage, 
being upon a homestead, was void. In Horbach 
vy. Tyrrell (handed down at this sitting of the 
court), 67 N. W. Rep. 485, we decided that a 
notary public was not disqualified from taking an 
acknowledgment of a mortgage made to a corpo- 
ration of which he was secretary and treasurer; it 
not appearing that he was a stockholder in such 
corporation, or otherwise beneficially interested 
in having the conveyance made. In the case at 
bar itis not found that the notary and attorney 
who took the acknowledgment of Dahn and his 
wife had any beneficial interest in having the 
mortgage made. It is true that he was agent and 
attorney for Storz & Ller, but it does not appear 
that the amount of his compensation depended 
upon his procuring this mortgage. Following 
Horback y. Tyrrell the decree appealed from is 
reversed and the cause remanded to the district 
court for further proceedings. Reversed and re- 
manded. 


NoTr.—As will be seen the court, in the principal 
ease, follow Horbach v. Tyrrell, decided at the same 
term, wherein it was held that only a pecuniary in- 
terest in a corporation mortgagee could disqualify 
one of its officers to act as a notary public in taking 
the acknowledgment which gives validity to the in- 


cumbrance of a homestead. The following cases were | 


reviewed by the court in that case in order to deter- 
mine what relationship and what interest disqualifies 
an officer from taking an acknowledgment, viz: 
Haumers v. Dale, 61 Ill. 307, where it was held that 
acknowledgment of a mortgage taken before a justice 
of the peace, who was also the mortgagee, is void as 
to third parties, notwithstanding the fact that he is 
the only justice in the township qualified to take ac- 
knowledgments. It Brereton v. Bennett, 25 Pac. Rep. 
310, the Supreme Court of Colorado held: ‘The fact 
that the officer taking the acknowledgment of a chat- 
tel mortgage was the partner of the mortgagee, and 
negotiated the loan secured by the mortgage, does 
not render the mortgage fraudulent and void as to 
other mortgage creditors, when it is not shown that 
he was a party in interest to either the lien or the 
note.”? In Stevenson v. Brasher, 90 Ky. 23,138. W. 
Rep. 242, the Court of Appeals of Kentucky held that, 
where only the county clerk and his deputies are au- 
thorized to take acknowledgments of deeds, the clerk 
may take the acknowledgment of a deed in which he 
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is grantee. Chapter 37, § 2, of the Revised Code of North 
Carolina, permits a deputy clerk to take the probate 
of a deed. In Piland v. Taylor, 113 N.C.1,18S. E. 
Rep. 70, it was held that the fact that the clerk was 
grantee did not invalidate the probate taken by the 
deputy. The statutes of Michigan provide that a ju- 
dicial sale shall be made by the sheriff or undersheriff, 
and the deed executed by the officer making the sale. 
In Cook v. Foster, 96 Mich. 610, 55 N. W. Rep. 1019, 
the supreme court of that State, in construing this 
statute, held that a deed executed by an undersheriff 
might be acknowledged by the sheriff, he being a no- 
tary public. In Ewing v. Vannewitz, 8 Mo. App. 
602,Append., it was held that the acknowledgment 
of a deed of foreclosure made by a sheriff as trustee 
under a deed of trust may be taken by a notary who 
is also deputy sheriff. In Bank v. Conway, 1 Hughes 
(U. S.), 37, was held that ‘‘a notary, who was one of 
the beneficiaries under a deed of trust might take the 
grantor’s acknowledgment.”? In Withers v. Baird, 7 
Watts, 227, it was held that an officer who is bound to 
make title through third persons is so far interested 
in the conveyance as to be disqualified to take the ac- 
knowledgment of the wife of the grantor. In Sample 
y. Irwin, 45 Tex. 567, it was held that a notary who 
identifies himself with the transaction by placing his 
name on the face of adeed of trust as the avowed 
agent of one of the parties cannot acknowledge the 
instrument. In Nichols v. Hampton, 46 Ga. 253, it was 
held that a notary, who is also attorney for the mort- 
gagor, cannot take his client’s acknowledgment of the 
mortgage. But in Bierer v. Fretz, 32 Kan. 330, 4 
Pac. Rep. 284, it was held that an acknowledgment of 
a mortgagor was good, although taken by an attorney 
for the mortgagee. In Penn v. Garvin, 56 Ark. 
511,20 S. W. Rep. 410, it was held that a notary 
who acted as agent of a mortgagor in obtaining the 
loan secured by the mortgage is not sointerested as to 
be disqualified to take the acknowledgment of the 
mortgage. In Kutch vy. Holley, 77 Tex. 220, 14S. W. 
Rep. 32, it was held that a married woman’s acknowl- 
edgment taken by a notary who was the attorney of 
her husband, but not beneficially interested in the 
deed, is valid. In Bank v. Radke, 87 Lowa, 368, 54 N. 
W. Rep. 4385, it was held that the acknowledgment of 
achattel mortgage made to a partnership before a 
notary who is one of the partners is void as to third 
parties without actual notice. In Long v. Crews, 113 
N. C. 256,18 S. E. Rep. 499, it was held that the ac- 
knowledgment of a trust deed before a notary who is 
a preferred creditor therein is a nullity. In Lynch v. 
Livingston, 6 N. Y. 422, it was held that a commis- 
sioner of deeds may take the acknowledgment of a 
deed, although so related to the makers as to be dis- 
qualified to act as judge or juror in atrial where they 
are parties. In Paper Co. v. O’Dougherty, 81 N. Y. 474, 
it was held that a justice of the peace may take the 
acknowledgment of a deed in which his father is 
grantor and his wife grantee. In Jones y. Porter, 59 
Miss. 628, it was held that, if the officer is beneficially 
interested, his taking the acknowledgment of a rela- 
tive would be void on that ground, and that the ac- 


’ knowledgment of a deed before the husband of the 


grantee therein was void. In Kimball v. Johnson, 14 
Wis. 734, it was held that “the acknowledgment of a 
mortgage made to a married woman is not invalid be- 
cause taken before the husband of the mortgagee, 
who was a justice of the peace.” In Bank v. Roberts, 
9 Mont. 823, 23 Pac. Rep. 718, it was held that a notary 
who is the attorney and nephew of the party to the 
deed is not so interested as to be disqualified to take 
the acknowledgment of the deed.’ In Sawyer v. Cox, 





63 Ill. 180, it was held that “‘an officer of a corporation, 
whose duty it is to countersign and register its deeds, 
is not thereby disqualified from taking acknowledg- 
ment thereof as a notary his signature not being nec- 
essary to the validity of the instrument. The dissent- 
ing judge here claims that the above cases are 
irreconcilably at conflict as to what particular rela- 
tionship to the parties or subject-matter should be 
held to disqualify a notary public. He distinguishes 
a few cof them and cites a number of additional cases 
which do not seem to shed much light upon the ques- 
tion presented. Indeed the protest of the dissenting, 
judge seems to be upon the ground that in the opin- 
ion of the court “there has been no attempt made to 
formulate a general rule as to what disability on the 
part of the notary public will vitiate his certificate of 
acknowledgment, though it is intimated that peculiar 
facts and circumstances may accomplish that result. 
In this situation there are all the disadvantages which 
attend upon the possible effects of an unsettled rule 
of law. 
‘ 








CORRESPONDENCE. 


VALIDITY OF ACT EXTENDING TIME FOR MORTGAGE 
REDEMPTION. 


To the Editor of the Central Law Journal: 

[notice in your JOURNAL of June 19th, page 512, 
under your “Notes of Recent Decisions,” a reference 
to the decision of the Supreme Court of Montana, in 
State v. Gilliam, 44 Pac. Rep. 394, deciding that the 
act of Montana of July Ist, 1895, extending the time 
of redemption of premises sold on mortgage, merely 
operates upon the remedy, and does not impair the 
obligation of contracts, and thereupon you cite cer- 
tain decisions of the United States Supreme Court, 
alleging that they uphold the Montana case. I desire 
to call your attention to the late decision in Barnitz v. 
Beverly, vol. 16, Supreme Court Rep. 1042, reversing 
the last decision of the Supreme Court of Kansas in 
Beverly v. Barnitz, 55 Kan. 466, and deciding the law 
to be as declared by the Supreme Court of Kansas in 
its former decision, 55 Kan. 451. 

ALBERT H. Horton. 


To the Editor of the Central Law Journal: 

Under title of constitutional law, mortgage, extend- 
ing time for redemption, you refer to the case of 
State v. Gilliam, considered by the Supreme Court of 
Montana, wherein they decided that extending the 
time for redemption of property sold on mortgage 
simply operates upon the remedy and does not im- 
pair the obligation of contracts within federal inhibi- 
tion, and you state{that this decision follows Beverly 
v. Barnitz, 42 Pac. Rep. 441, and another case, and 
also that these decisions are upheld by the United 
States Supreme Court in cases mentioned by you which 
includes Bronson vy. Kinzie, Ins. Co. v. Cushman, Mor- 
ley v. Ry. Co., Von Hoffman y. City of Quincy. The 
Kansas case of Beverly v. Barnitz was reversed by 
the Supreme Court of the United States, the decision 
appearing June 8, 1896, and in that decision the court 
quotes Bronson v. Kinzie supporting its conclusion, 
as also Von Hoffman vy. City vf Quincy, and distin- 
guishes Ins. Co. v. Cushman and Morley v. Ry. Co., 
so if the Montana case is grounded upon similar facts 
to the Beverly v. Barnitz, it does not derive support 
from this recent decision. 


FRANK WISDOM. 

































































CENTRAL LAW JOURNAL. 





No. 1 











BOOKS RECEIVED. 


A Treatise on the Law Pertaining to Corporate Fi- 
nance, including the Financial Operations and 
Arrangement of Public and Private Corporations, 
as Determined by the Courts and Statutes of the 
United States and England. By William A. Reid, 
of the New York Bar. In ‘Two Volumes. Albany: 
H. B. Parsons, Law Publishers. 1896. 


Marketable Title to Real Estate, being also a Treatise 
on the Rights and Remedies of Vendors and Pur- 
chasers of Defective Titles, including the Law of 
Covenants for Title, the Doctrine of Specific Per- 
formance, and other Kindred Subjects. By Chap- 
man W. Maupin, of the Washinton, D. C., Bar. 
New York: Baker, Voorhis & Company. 1896. 
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1. ACTION — Executors — Where Action may be 
Brought.—Testator, a resident of New York, be- 
queathed shares in a corporation, in trust, to plaintiff, 
a resident of Connecticut; the will being admitted to 
probate in New York, where two of the executors re- 
sided: Held, that plaintiiff could not maintain an ac. 
tion in the courts of Connecticut to compel the execu- 
tors to transfer the stock, even though one of the ex- 
ecutors was a resident of that State, and had taken out 
ancillary letters.—RUSSELL V. HOOKER, Conn., 34 Atl. 
Rep. 711. 

2. ADJOINING HOUSE OWNERS-— Partition.—Adjoining 
lot owners in a city may by grant impose mutual and 
corresponding restrictions and conditions upon the 
land owned by each, the mutuality of the convenants 
in such case being a sufficient consideration for the re- 
spective grants.—BARR V. LAMASTER, Neb.,66N. W. 
Rep. 1110. 

3. ADMINISTRATION—Claim—Compensation for Sery- 
ices.—Where plaintiff had worked for intestate for 
several years during and after his minority, receiving 
his board and clothing, but with an agreement that, in 
consideration for his services during her life, intestate 
would compensate him at her death, on the failure of 
intestate tomake any provision for him, by will or 
otherwise, he is entitled to recover from her estate the 
value of his services.—SLATER V. COOK’S ESTATE, Wis., 
67 N. W. Rep. 15. 

4, ADMINISTRATION — Claims against Decedent’s Es- 
tates.—Where a son-in-law furnished board, lodging, 
and services to his father-in-law, on his periodical 
visits with him during a period of several years, with- 
out demanding any compensation, but kept a record 
of the visits and services, and after his father-in-law’s 
death, being dissatisfied with the share that was left to 
his wife by his father-in-law, he charged up these 
items, he could not enforce his claim against the es- 
tate.—SCHMIDT’sS ESTATE, Wis.,67 N. W. Rep. 37 

5. ADMINISTRATION—Claims—Services of Relatives.— 
Where a son-in-law and his fumily and mother-in-law, 
for 14 years lived together as “one family” at her 
house, without any agreement for payment for serv- 
ices on either side, and no payment was made except 
in mutual services, he was not entitled to recover from 
her estate, on an implied promise, the value of his own 
and wife’s services to her during that time.—CALLAHAN 
v. Woop, N. Car., 248. E. Rep. 542. 

6. ADMINISTRATION—Probate Judge—Jurisdiction.—A 
probate judge has no jurisdiction, under section 5449, 
Rev. St., to allow an execution to be i*sued against the 
person upon a judgment rendered in the court of com- 
mon pleas; and his assumption of such jurisdiction 
gives no validity whatever to his order allowing such 
execution to be issued.—MILSON V. RENDERING & FER- 
TILIZER CoO. V. RONK, Ohio, 43 N. E. Rep. 919. 

7. ADMINISTRATION — Sale by Administrator.—A per- 
son claiming land undera deed by an administrator, 
executed by order ofthe probate court, must show the 
facts giving the court jurisdiction to order the sale.— 
DORRANCE V. RAYNSFORD, Conn., 34 Atl Rep. 706. 

8. ADMIRALTY JURISDICTION — Lakes and Rivers.—In 
the act of 1845, purporting to extend the admiralty 
jurisdiction of the federal courts over the interior 
lakes and rivers, the provision, now embodied in Rev. 
St. § 566, saving to the parties a right to demand a jury 
trial of issues of fact in certain cases, is inoperative to 


do more than makethe verdict advisory, and does not . 


change the powers of the admiralty judge, who is still 
responsible for the decree rendered.—S&NDERSON V. 
THE CITY OF TOLEDO, U.S. D.C. (Ohio), 73 Fed. Rep. 
220. 

9. ADVERSE POSSESSION—Right of Pre-emptor.—Since 
the possession of a pre-emptor, prior to the putting of 
the land onsale by the general government and his 
purchase thereof, is merely under claim of a right to 
purchase, and not under claim of title, is not adverse 
to one claiming under a grant fromthe general gov- 
ernment which had never put the land on sale.—ALA- 
BAMA STATE LAND CO. vy. BECK, Ala.,19 South. Rep. 802. 
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10. ANIMALS—Liability of Owner.—The owner of Cat- 
tle not known to be breachy, vicious, or diseased may 
permit them to run at large, and is not liable for tres- 
passes committed by them, except upon lands inclosed 
with a sufficient fence, under the statute.—CLARENDON 
LAND INVESTMENT & AGENCY CO. V. MCCLELLAND, Tex., 
85S. W. Rep. 474. 

11. APPEAL — Supersedeas Bond.—A judgment, in 
favor of plaintifffor money due on a note, and for 
foreclosure of a mortgage securing it, isa judgment 
“forthe recovery of money,” within the statute pro- 
viding that on appealfrom such judgment the super- 
sedeas bond shall be for double the amount of the judg- 
ment, and the court has no authority to fix the amount 
of such bond.—COMMERCIAL NAT. BANK V. SUPERIOR 
CourRT OF KING CounTY, Wash., 44 Pac. Rep. 859. 

12. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Con- 
ventional trustees, claiming under a deed of trust for 
the benefit of creditors, cannot attack a conveyance by 
their assignor as in fraud of creditors.—FARMERS’ & 
MECHANICS’ NAT. BANK OF FREDERICK V. DE FORD, 
Md., 34 Atl. Rep. 788. 

13. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An in- 
strument called on its face a “deed of trust,” executed 
by an insolvent, conveying his entire stock in trade 
and fixtures to one of his creditors ‘‘to secure the pay- 
ment” of creditors therein specified, and which au- 
thorizes the grantee to sell the property, and pay the 
specified creditors, and provides that the surplus, if 
any, shall be returned tothe grantor, the instrument 
then to be void, isnot an assignment for benefit of 
creditors.—SEWARD CONFECTIONARY CO. Vv. ULLMAN, 
Tex., 35S. W. Rep. 469. 

14. ATTACHMENT — Appearance.—An appearance by 
counsel of a non-resident attachment defendant, for 
the sole purpose of moving a discharge ofthe levy, 
and the dissolution of the attachment, does not con- 
stitute a general appearance, and service must be 
made by publication before default and judgment can 
be entered.—EXCHANGE NAT. BANK OF SPOKANE V. 
CLEMENT, Ala., 19 South. Rep. 814. 


15. ATTACHMENT—Collusive Writ.—A writ of attach- 
ment, issued collusively between a creditor and an in- 
solvent debtor, with the view of defendant’s suffering 
a judgment against himself, to hinder and defraud his 
creditors, is within Code, § 1735, declaring void a ‘‘suit 
commenced” with intent to defraud creditors.—COMER 
Vv. HEIDELBACH, Ala., 19 South. Rep. 719. 


16. ATTACHMENT—Contract.—An action for breach of 
contract, though the damages claimed are unliqui- 
dated, is nevertheless a demand arising on contract 
within the meaning of Sand. .& H. Dig. § 325, providing 
that attachment will not be granted on the ground 
that defendant isa non-resident for any claim other 
than a debt or demand arising upon contract.—MEs- 
SINGER V. DUNHAM, Ark., 35S. W. Rep. 435. 

17. BASTARDY—Appeal by State.—Act 1879, ch. 92, § 2, 
providing that, in bastardy proceedings, when the is- 
sue of paternity is found against the putative father, 
he shall be fined, ete.,for the benefit of the schvol 
fund, constitutes bastardy a criminal offense, within 
the meaning of Code, § 1287, limiting the right of appeal 
by the State in criminal actions.—STATE V. OSTWALT, 
N. Car., 248. E. Rep. 660. 

18. BUILDING AND LOAN ASSOCIATIONS — Exercise of 
Corporate Rights.—A building and loan association 
doing business under the provisions of chapter 131, 
Laws 1891 (sections 2855-2894, Gen. St. 1894), is a corpo- 
ration having the power to make loans on pledges, 
and may,in an action by the attorney-general, on be- 
half of the State, under the provisions of section 5900, 
Gen. St. 1894, be restrained from exercising any of its 
corporate rights, whenever it violates the provisions 
ofits acts of incorporation, or any other law binding 
on it.—STATE v. AMERICAN SAVINGS & LOAN AS8S8'N, 
Minn., 67 N. W. Rep. 1. 

19. CARRIERS OF PASSENGERS—Contributory Negli- 
gence.—It is the duty of a passenger unnecessarily rid- 





ing on the platform of a car in motion to go into the 
car when requested by the conductor or other person 
having charge ofthe train when there is standing room 
inside; and if, by reason of his refusal to do so, and by 
going onto the steps of the car without the knowledge 
of the conductor or other person having charge of the 
train, he loses his balance, by reason of a lurch of the 
car in rounding a curve, and falls overboard, and is in- 
jured, he is guilty of contributory negligence, such as 
will preclude his recovery for such injury.—FISHER V. 
WEST VIRGINIA & P. R. Co., W. Va., 24 8. E. Rep. 570. 

20. CARRIERS OF PASSENGERS—Contributory Negli- 
gence.—Where a passenger knowingly jumps from a 
moving train, under such circumstances as to render 
the act obviously and necessarily perilous, and toshow 
a willful disregard of the danger incurred thereby, it 
will prevent a recovery for the injuries received there- 
from.—CHICAGO, B. & Q. R. Co. V. HYATT, Neb., 67N. 
W. Rep. 8. 

21. CARRIERS OF PASSENGERS—Exemptions from Lia- 
bility.—In the absence of legislation by the federal 
government as to the validity of stipulations by acom- 
mon carrier for exemption from liability for injuries 
to passengers, in contracts for interstate carriage, 
their validity is to be determined by the common law. 
—DAVIS V. CHICAGO, M. & St. P. Ry. Co., Wis., 67 N. W. 
Rep. 16. 


22. CARRIERS OF PASSENGERS—Negligence—Contribu- 
tory Negligence.—There was evidence that plaintiff, at 
the invitation of an employee of the defendant carrier, 
got upon its cars, which were so crowded as to neces- 
sitate his riding upon the platform; that, due to the 
crowd upon the platform,the carrier was unable to 
close the gates on the car as required by statute; that 
the conduct of an employee of the carrier, in striking 
at a passenger, caused the crowd on the platform to 
jostle; and that plaintiff, in attempting to retain his 
position, involuntarily seized the railing behind him, 
whereby his arm was caught between the railings of 
the car on which he was riding and the one behind 
him, and broken: Held, that the evidence was not in- 
sufficient, as a matter of lew, to show negligence on 
the part of the carrier.—GRAHAM V. MANHATTAN Ry. 
Co., N. Y.,43 N. E. Rep. 917. 


23. CARRIERS OF PASSENGERS—Street Railways—In- 
juries.—Ordinarily, passengers on street cars are ex- 
pected to alight with some haste. When, however, a 
person is infirm, or clumsy, or incumbered with pack- 
ages or other hindrances, more prudence is required 
than ordintrily.—BOIKENS V. NEW ORLEANS & C. R. 
Co., La., 19 South. Rep. 787. 

24. CERTIORARI.—The practice in proceedings by cer- 
tiorari is not regulated by statute, but should be made 
to conform by the courts to the principles and usages 
oflaw. A writ of certiorari to review the action ofa 
public board calls for an exhibit of the record of that 
body bearing upon the questions involved, and, ifa 
portion of such record is omitted from the return, the 
court may properly permit the respondents to supply 
it by amendment.—STaTE Vv. SPRINGER, Mo., 35 8. W. 
Rep. 589. 

25. CHAMPERTY.—An agreement by an attorney to 
pay or contribute to the payment of expenses of litiga- 
tion in which he is interested as a party, does not ren- 
der the action champertous.—GILBERT-ARNOLD LAND 
Co. v. CITY OF SUPERIOR, Wis., 67 N. W. Rep. 39. 

26. CHATTEL MORTGAGE.—Under Gen. St. 1883, §§ 163, 
164,a chattel mortgage which does not bear a certifi- 
cate showing it to have been properly acknowledged 
by the mortgagor, is invalid as against third persons 
and attaching creditors.—EDINGER V. GRACE, Colo., 
44 Pac. Rep. 855. , 

27. CHATTEL MORTGAGE—Acknowledgment and Re- 
cording.—Under 1 Hill’s Code, § 1648 (making a chattel 
mortgage void as to creditors of the mortgagor, and as 
to subsequent purchasers for value and in good faith, 
unless acknowledged and recorded and accompanied 
with an aftidavit by the mortgagor that it was made in 






















CENTRAL LAW JOURNAL. 





No. I 








good faith), one who bought the chattels with knowl- 
edge of the existence of the mortgage and its non-pay- 
ment could not attack it for want of acknowledgment, 
record and affidavit.—MENDENHALL V. KRATZ, Wasb., 
44 Pac. Rep. 872. 


28. CHATTEL MORTGAGE—Consideration—Record.—It 
is a good defense to an action in replevin to prove title 
and right of possession in a third person. A chattel 
mortgage is good, between the parties thereto and all 
others except creditors of the mortgagor or subsequent 
purchasers and mortgagees in good faith, though not 
filed as required by statute.—FULLER V. BROWNELL, 
Neb., 67 N. W. Rep. 6. 

29. CHATTEL MORTGAGE—Lien.—The mortgagee of 
personal property does not, inthe absence of fraud, 
lose his lien thereon merely by failing to take posses- 
sion of the property when the debt falls due.—STREETER 
Vv. JOHNSON, Nev., 44 Pac. Rep. 819. 


30. CHATTEL MORTGAGES—Possession.—Where plaint- 
iff, on exchanging horses with defendant, gave as boot 
money a note secured by mortgage on the horse, and 
took the horse home with him, the fact that defendant 
allowed him at the time to retain possession of the 
mortgaged property did not amount to such a stipula- 
tion that he should have possession as would defeat 
defendant’s right to retake possession at any time as 
mortgagee.—HINSON V. SMITH, N. Car., 24 S. E. Rep. 
541. 

31. CHATTEL MORTGAGES—Redemption.—A provision 
in a chattel mortgage authorizing the mortgagee, if at 
any time he deems himself insecure, to seize and sell 
the property with or without notice at public or pri- 
vate sale, is not a waiver by the mortgagor of the pro- 
visions of Sanb. & B. Ann. St. § 2316a, prohibiting the 
sale of property without the consent of the mortgagor 
until five days after seizure, and giving the mortgagor 
the right to redeem during the time.—VREELAND V. 
WADDELL, Wis., 67 N. W. Rep. 51. 


32. CONSTITUTIONAL LAW—General Law — City Li- 
censes.—Act February 18, 1887,as amended, authoriz- 
ing all towns and cities to enforce any of its provisions 
for the assessment and collection of taxes which they 
have by ordinance adopted, but providing that none 
except certain designated cities shall collect a license 
tax on any business or occupation upon which the 
State does not collect a like tax, is not a general law, 
within Const. art. 4,§50, prohibiting the general as- 
sembly from authorizing any municipal corporation 
to pass any laws inconsistent with the ‘‘general laws” 
of the State so as to render void a provision in a city 
charter authorizing it to tax business and occupa- 
tions.—HOLT Vv. MAYOR, ETC., OF BIRMINGHAM, Ala., 19 
South. Rep. 735. 


33. CONSTITUTIONAL Law — Interstate Commerce— 
Telegraphic Messages.—A State statute requiring tele- 
graph companies to transmit and deliver dispatches 
with impartiality, good faith and due diligence, under 
penalty of $100 in each case (Act Ga. Oct. 22, 1887), is 
not void, as to messages coming from without the 
State, as an unwarrantable interference with inter- 
state commerce, inthe absence of any legislation by 
congress on the subject.—WESTERN UNION TEL. Co. v. 
JAMES, U. S.8.C.,168. C. Rep. 934. 

34. CONSTITUTIONAL Law—Landlord and Tenant.— 
Act March 7, 1891 (Laws 1891, p. 179, ch. 96), by impos- 
ing a penalty on a tenant who, after breach of lease 
and notice to quit, wrongfully continued in posséssion, 
did not, as to existing leases, impair the obligation of 
contracts within the prohibition of the federal and 
State constitutions.—WOODWARD V. WINEHILL, Wash., 
44 Pac. Rep. 860. 

35. CONSTITUTIONAL LAw—Notaries Public—Eligibil- 
ity of Women.—Const.. art. 4, of amendments, provid- 
ing that “notaries public shall be appointed by the 
governor in the same manner as judicial officers are 
appointed,” viz: by and with the advice and consent 
of the council (Const. pt. 2, ch. 2, art. 9, § 1), does not, 
when considered in connection with the history and 








nature of such office, and the usages of this and other 
States with reference thereto at the time the constitua- 
tion was adopted, authorize the appointment of women 
as notaries.—OPINION OF THE JUSTICES, Mass., 43 N. E. 
Rep. 927. 

36. CONSTITUTIONAL LAW—Police Power.—Pen. Code 
1895, § 310 1-2, making it a criminal offense for barbers 
to conduct their business on Sundays or holidays after 
12 o’clock M., isnot a proper exercise of the police 
power of the State.—EX PARTE JENTZSCH, Cal., 44 Pac, 
Rep. 803. 

37. CONTRACT—Breach—Damages.—Where a party to 
a contract notifies the other that he does not intend to 
abide by or perform it, the other may bring an imme- 
diate suit for such damages as he may thereby have 
sustained, without waiting for the time of perform. 
ance to expire.—DAVIS V. GRAND RAPIDS SCHOOL FurR- 
NITURE Co., W. Va., 248. E. Rep. 631. 

38. CONTRACT—Consideration.—A mere promise to 


lend money on acertain date to enable the promisee - 


to pay off a mortgage, there being nothing to support 
such promise but the promisee’s request for the loan, 
is without consideration and void.—GUTHEIL V. 
SCHMIDT, Colo., 44 Pac. Rep. 853. 

39. CONTRACT — Contemporaneous Contracts—Inter- 
pretation.—_Two agreements, of contemporaneous 


date, one of which is signed by creditor and debtor, | 


and the other by the debtor and surety, and each mak- 
ing reference to the other, must be construed together; 
and, thus construed, what is doubtful in one may be 
made clear by what is found in the other.—ISADOR 
BusH WINE & LIQUOR CO. Vv. WOLF, La., 19 South. Rep. 
765. 

40. CONTRACT—Implied Promise to Pay.—One who 
had, from time to time, furnished railroad ties toa 
contractor, delivering them on the right of way of the 
railroad, where they were inspected by the company, 
and paid fer to the contractor, cannot recover from 
the railroad company for ties so left with others 
owned by the contractor, and which were inspected 
and used by the compary, and for which it paid the 
contractor, in the absence of an express contract or 
notice to the company that the ties were not owned by 
the contractor; and notice to the inspector, whose au- 
thority extended only to making the inspection, and 
reporting the same, would not be notice to the com- 
pany.—ALABAMA G. 5S. R. Co. Vv. MOORE, Ala., 19 South. 
Rep. 804. 

41. CONTRACT — Novation.—Defendant purchased a 
mill site of plaintiff, executing his ‘notes therefor. It 
was ascertained that another owned a half interest in 
a larger tract, including the mill site; and defendant 
purchased such interest, and also plaintiff’s interest in 
the entire property, executing other notes to plaintiff, 
and receiving a conveyance of the entire tract: Held, 
that the second transaction did not operate as a nova- 
tion of the former contract, the evidence showing that 
such was not the intention of the parties.—HENRY V. 
NUBERT, Tenn., 35S. W. Rep. 444. 

42, CONTRACT—Parol Evidence—Mistake.— Negligence 
of a party to a written contract in voluntarily sig;ning, 
without reading, the contract, no fraud being shown, 
prevents him from contradicting its terms by parol 
evidence.—DELLINGER V. GILLESPIE, N. Car., 248. E. 
Rep. 538. ; 

43. CONTRACT—Subscription.—A company having of- 
fered to build a mill at a certain place if a site anda 
certain amount was given it as a bonus, a subscrip- 


. tion paper was circulated, and defendant telegraphed 


a person who approached him onthe matter that he 
would give $1,000 if the mill was built. This was at- 
tached to the subscription paper, and thereafter, the 
full amount being subscribed, the mill was completed 
in a reasonable time, without any formal acceptance 
of the offer, but without it having been withdrawn: 
Held, that there was a valid contract.—SUPERIOK CON- 
SOL. LAND CO. V. BICKFORD, Wis., 67 N. W. Rep. 45. 
44. CONTRACTS—Agents — Undisclosed Principals.— 
—An agreement between two brokers, each acting for 
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an undisclosed principal, does not give rise to two dis- 
tinct contracts, one between the brokers and the other 
between the principals, but to one contract only, and 
separate satisfactions cannot be obtained from both 
proker and principal for a cause of action arising out 
of such contract.—ORVIS V. WELLS, FarGo & Co., U. 
8. C. C. of App., 73 Fed. Rep. 110. 

45. CONTRACT—Consideration.—Where the sufficiency 
of the complaint is first questioned on appeal, its de- 
fects will be considered cured by the verdict, unless it 
omits some material fact. Where defendant sold 
plaintiff a harvesting machine, and on its failure to do 
good work agreed that if it did not do good work in the 
next harvest it would furnish another one, such agree- 
ment was based on a sufficient consideration.—PLANO 
MANUF’G CO. Vv. KESLER, Ind., 43 N. E. Rep. 925. 


46. CONTRACTS—Construction—Contradictory Provis- 
ions.—Where a contract is distinct, guarantying 50 per 
cent. profit on the cost, and a supposed explanatory 
clause is added, which is inconsistent with it, and would 
partially destroy it, the explanatory clause will be 
disregarded in construing the contract.—STRAUS V. 
WANAMAKER, Penn., 34 Atl. Rep. 648. 


47. CONTRACTS — Interpretation — Credit Insurance 
Policy.—A contract by which a corporation, though 
called a ‘‘guarantee” or ‘‘surety” company, under- 
takes, in consideration of premiums paid, to indemnify 
the other party to such contract against losses by un- 
collectible debts, is not a contract of suretyship, buta 
policy of insurance, and, as such, subject to the rule 
that any ambiguities in the policy drawn up by the in- 
sturer, who makes his own conditions, are to be re- 
solved against the draftsman.—TEBBETS V. MERCAN- 
TILE CREDIT GUARANTEE CO. OF NEW YORK, U.S.C. C. 
of App., 73 Fed. Rep. 95. 


48. CONTRACTS—Ratification — Personal Liability of 
Agent.—Where a proposition is made in writing by 
certain contractors to erect a church building for an 
amount named therein, in accordance with annexed 
specifications, which proposition is addressed to the 
building committee, and is accepted by W and B, over 
their individual signatures, and the contractors pro- 
ceed with the work, and receive a large portion of the 
pay therefor from the pastor of the church, represent- 
ing the congregation, said contractors must be held to 
have contracted with W and B as the building com. 
mittee of said church, and this contract is ratified by 
their proceeding with the work, and receiving com- 
pensation therefor from the pastor representing the 
church.—JOHNSON V. WELCH, W. Va., 248. E. Rep. 
585. 

49. CONTRACTS—Rescission—Tender.—One who seeks 
to rescind a contract on the ground of fraud must, 
within a reasonable time, offer to return the property 
or consideration therefor received by him, provided it 
be of any value. Property, the loss of which would in 
any way result in disadvantage or inconvenience to 
the adverse purty, must in such case be returned, al- 
though it possesses no intrinsic or market value.— 
BUILDING & LOAN ASs8'N OF DAKOTA V. CAMERON, Neb., 
66N. W. Rep. 1109. 

50. CONTRACTS—Signing—Evidence.—Where a bond 
conditioned on the performance of a contract refers to 
the contract as thereto attached, an execution of the 
bond, with the contract attached thereto, is an exécu- 
tion of the contract also.—BUSCH V. HART, Ark., 35 5. 
W. Rep. 534. 

51. CORRORATIONS—Contract—Liability of Promoters. 
—Where an attorney is employed, by individuals seek- 
ing to incorporate, to prepare the incorporation 
papers, and is authorized to contract for printing, the 
promoters of the corporation are personally liable for 
such contract made preliminary to organization.— 
HERSEY Vv. TULLY, Colo., 44 Pac. Rep. 854. 

52. CORPORATIONS—Foreign Corporations—Interstate 
Commerce.—The law of 1889, requiring foreign corpora- 
tions transacting or soliciting business in Texas, or 
maintaining a general or special office in the State, to 





file their articles of incorporation and obtain a permit 
therefor, does not apply to a corporation doing busi- 
ness in another State, which ships goods, on an unso- 
licited order, to a resident of Texas, and such corpora- 
tion may maintain an action to recover for such goods. 
—H. ZUBERBIER Co. v. HARRIS, Tex., 35S. W. Rep. 403. 

53. CORPORATIONS — Foreign Corporations — Stock- 
holders’ Liability.—A creditor of an insolvent foreign 
corporation may maintain in this State, against its 
stockholders of whom the court has jurisdiction, an 
action in the nature of a creditors’ bill to obtain pay- 
ment of his claim against such corporations from the 


. unpaid balances of subscriptions by such stockhold- 


ers to its capital stock. The remedy provided by sec- 
tions 2600, 2602, Gen. St. 1894, is not applicable where it 
is sought to reach such unpaid subscriptions to the 
stock of a foreign corporation.—RULE V. OMEGA STOVE 
& GRATE CO., Minn., 67 N. W. Rep. 60. 


54. CORPORATIONS—Hypothecation of Bonds.—A cor- 
poration issued*bonds in excess of the value of its as- 
sets, and assigned them to certain creditors, as collat- 
erals for existing liabilities ana for future advances. 
It secured the bonds by a mortgage of all its property, 
stipulating for retention of possession for 10 years, 
leaving other creditors wholly unprovided for, and 
without means issuing out of its business to pay them 
anything: Held,thatthe mortgage and bonds were 
void as between the unsecured creditors and those 
who accepted the conveyance with notice of the facts, 
though they had no intention to hinder and delay the 
unsecured creditors, and though the concern may 
have been, at the time, solvent.—AGE-HERALD Co. Vv. 
POTTER, Ala., 19 South. Rep. 725. 


55. CORP ORATIONS—Insolvency—Rights of Creditors. 
—Where a corporation becomes insolvent, and ceases 
to do business, or by any act terminates its business 
without intention or ability to resume, its property 
and assets become a trust fund for all its creditors, be- 
tween whom it can create no preference; nor cana 
creditor, by his own act, obtain a preference over 
others, who are in equity common owners of the prop- 
erty with him.—OrR & LINDSLEY SHOE Co. v. THOMP- 
SON, Tex., 358. W. Rep. 473. 

56. CORPORATIONS—Officers — Warehouse Receipts.— 
Where the court erroneously charged that liability of 
a warehouseman depended upon the fact that there 
was cotton stored and covered by the receipts, unless 
the warehouseman was estopped to deny such fact be- 
cause of representations by the person in charge of 
the warehouse that there was cotton there, such error 
is not cured by a subsequent instruction that defend- 
ant cannot be estopped from denying the genufmeness 
of the receipts unless he has stated that there was cot- 
ton inthe warehouse, knowing at the time that the 
bank making the inquiry intended to act on such 
statement.—CORN EXCHANGE BANK OF CITY OF NEW 
YORK V. AMERICAN DOCK & TRUST CO., N. Y., 43 N. E. 
Rep. 915. 

57. CORPORATIONS—Rights of Stockholders.—A holder 
of railroad stock, issued to him as full paid, in pay- 
ment of undisputed debts due to 4 construction com- 
pany, whose claims have been assigned to him, takes 
it free of all trusts or obligations in favor of the com- 
pany issuing it, and is under no duty to that company 
or to its other stockholders to continue in the ownership 
thereof, for the purpose of facillitating pending nego- 
tiations for the transfer of control of the company to 
another railroad corporation, but may sell the same to 
a rival company also seeking control, or to whomso- 
ever he sees fit, and at any price he can obtain.—F'AaRM- 
ERS’ LOAN & TrRusT OO. Vv. CHICAGO, P. & 8. Ry. Co., U. 
8. 8. C., 168. C. Rep. 917. 

58. CORPORATIONS— Unpaid Stock.—One who takes 
an assignment of stock, accompanied by a transfer to 
his name on the books, and receives a certificate from 
the corporation, issued to him in his own name, recit- 
ing that he is entitled to so many shares, on each of 
which a certain sum has been paid, leaving a specified 
amount ‘‘to be paid when called for,” is liable, as a 
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subscriber, for the balance due on the stock.—GLENN 
Vv. PORTER, U. 8. C.\C. of App., 73 Fed. Rep. 275. 

59. COVENANTS—Breach of Warranty.— Where the 
owner of a section of land conveyed by warranty deed 
the southwest quarter thereof—so described in the 
deed—but by mistake pointed out as included therein 
a strip belonging to an adjoining owner, the south line 
of the grantor’s section, having been wrongly located 
on such adjoining land, and a furrow plowed around 
the section as so surveyed, the effect of the deed, as 
between the perties thereto, was to convey the strip 
pointed out by the grantor as his.—MEADE V. BOONE, 
Tex., 358. W. Rep. 483. 

60. COVENANT—Breach of Warranty—Damages.—Act 
1824, p. 24, § 4, as amended in 1879, providing that in an 
action on a covenant the measure of damages shall be 
the amount of the purchase money “from the time of 
eviction,’ has reference only to cases of actual evic- 
tion, and dves not apply to an action for breach of 
warranty by failure of title to a part of the land con- 
veyed, the grantee never having bad possession of such 
portion.—HUNT V. NOLEN, S. Car., 24S. E. Rep. 543. 

61. CRIMINAL EVIDENCE—Forgery.—On the trial of a 
person accused of forgery, the alleged forged paper 
must be produced or its non-production satisfactorily 
accounted for, by showing it to be lost, destroyed, or 
in the hands of the accused or his friends; and, in the 
latter case, notice to produce it must be given tothe 
accused or his counsel before evidence of its existence, 
character and contents is admissible. — STATE Vv. 
Lowry, W. Va., 248. E. Rep. 561. 


62. CRIMINAL LAW—Assault with Deadly Weapon.— 
Under an indictment charging an assault with a deadly 
weapon, where the proof showed that defendant had 
struck with a small rock, an instruction that if defend- 
ant “struck and wounded with rock or other hard sub- 
stance, deadly weapon or weapons,” they should find 
him guilty, is erroneous in that it assumes a rock to be 
a deadly weapon, it being a question for the jury 
whether the stone was in fact a deadly weapon.— 
MCWILLIAMS V, COMMONWEALTH, Ky., 35 S. W. Kep. 
538. 

6%. CRIMINAL Law—Continuance.—An agreement be- 
tween an attorney for a defendant and the attorney for 
the State that the trial should be postponed until de- 
fenduant’s attorney had finished another trial and could 
be present, unless made in writing, as required by the 
rules, or consented to by the court, does not, in the ab- 
sence of artifice or fraud, entitle defendant to a contin- 
uance on account of the absence of the attorney.— 
MIXON V. STATE, Tex., 35S. W. Rep. 394. 


64. CRIMINAL LAW — False Pretenses.— Under Pen. 
Code, § 234, providing for the punishment of any per- 
son defrauding another by any false pretense, an in- 
formation which charges that defendant feloniously, 
and with intent to defraud, represented that he had 
money in bank, witha right to draw checks against the 
same; that he gave a check, by means of which false 
representations with intent to defraud he obtained 
certain {personal property, is sufficient, although it 
does not aver specifically that the alleged false pre- 
tenses were made with a view to effect a sale, and that 
by reason thereof the party was induced to make the 
sale and part with his property.—STATE V. BOKIEN, 
Wash., 44 Pac. Rep. 889. 

65. CRIMINAL LAw—Gaming House.—A house where 
persons are permitted habitually to assemble to bet 
money on the result of a horse raceis a gaming house, 
and therefore a common nuisance.—BOLLINGER V. 
COMMONWEALTH, Ky., 35S. W. Rep. 553. 

66. CRIMINAL {LAwW—Homicide—Self-defense.—W here 
there is no intention to provoke a difficulty with a 
view of entering into a fight with his adversary, the 
person giving the provocation does not lose his right 
of self-defense.—CARTER V. STATE, Tex., 35S. W. Rep. 
378. 

67. CRIMINAL LAW—Larceny—What Constitutes.—Lar- 
ceny of a steer is established if it isshown that respond- 





ents feloniously killed it, and carried away and ap- 
propriated the meat, and in so doing moved the steer, 
while alive, from the place where they found it, though 
they did not, till after it was killed, take it out of the 
inclosure where they found it.—STATE v. GILBERT, Vt., 
34 Atl. Rep. 697, 

68. CRIMINAL Law—Sodomy—Woman.—Woman is in- 
cluded under the term “mankind,” as used in Rev. Pen, 
Code, art. 364, defining sodomy.—LEWIS V. STATE, Tex., 
35S. W. Rep, 372. 

69. CRIMINAL Law—Swindling.—In a prosecution for 
swindling by the negotiation of a worthless note, pur- 
porting to be a vendor’s lien note, taken by defendant 
in the sale of land to which he had no title, other 
notes, taken as a part of the swindling scheme, are ad- 
missible in evidence to show the intent of defendant. 
—HUTCHERSON V. STATE, Tex., 35S. W. Rep. 375. 

70. CRIMINAL PRACTICE — Indictment — Kindred Of- 
fenses.—Kindred offenses, generic in kind, growing out 
of the same transaction, may be charged in the same 
indictment, provided they be incorporated in separate 
counts.—STATE V. WREN, La., 19 South. Rep. 745. 

71. CRIMINAL PRACTICE — Perjury — Indictment. — 
Neither at common law, nor under Rey. St. 1895 (Pen. 
Code, art. 201), providing that ‘‘perjury is a false state- 
ment deliberately and willfully made, relating to 
something past or present, under the sanction of an 
oath or affirmation,” etc., is it necessary for an indict- 
ment to allege that the party charged with making the 
false statements knew they were false when he made 
them, but it is sufficient to allege that he deliberately 
and willfully swore falsely.—FERGUSON V. STATE, Tex., 
358. W. Rep. 369. . 

72. DECEIT—Fraud—Representations as to Financial 
Standing.—A person about to enter into a contract 
with a stranger in a distant State, which required large 
advances of money, inquired of a member of a bank- 
ing firm, doing business in the region of the stranger’s 
residence, as to the latter’s business character and re- 
sponsibility. The banker made certain favorable 
statements, and also solicited and obtained for his firm 
the banking business connected with the transfer of 
the funds: Held, that the firm was under no obligation 
to make a voluntary disclosure of the fact of a consid- 
erable indebtedness to them by the stranger arising 
from his ordinary business transactions, when they 
had no reason to question his integrity or financial 
ability.—-RANDOLPH ¥. ALLEN, U. 8S. C.C. of App., 78 
Fed. Rep. 23. 

73. DEED — Boundaries — Courses and Distances. — 
Where the deeds of adjoining owners, claiming through 
a common grantor, called by courses and distances for 
the same line as established by actual survey as the 
division line, and the line marked by enduring monu- 
ments was found, which, with due allowance for varia- 
tion, agreed with calls of the deed, the line so found 
was controllipg.—FULLER V. WEAVER, Penn., 34 Atl. 
Rep. 635. 

74. DEED—Cancellation.—A party who seeks to can- 
cel a contract of sale because of mutual mistake must 
allege and show himself prompt, eager, ready and will- 
ing to place the other party to such contract in statu 
quo.—CHRISTIAN V. VANCE, W. Va., 24S. E. Rep. 596. 

75. DEED—Covenants Creating Easement.—Where a 
deed recites that the grantor, for himself, his heirs and 
assigns, ‘‘doth hereby covenant, promise and agree 
that the house on the lot adjoining shall be forever 
bereafter restricted from having any building, or part 
of a building, attached to said messuage thereon 
erected of a greater height than ten feet from the sur- 
face of the yard,” and a subsequent conveyance, by the 
same grantor, of the adjoining lot, imposes on that 
grantee and his assigns forever subserviency to such 
restriction, the covenant must be construed as running 
with the land, and not as limited to the duration of 
the building then on such adjoining lot.—LANDELL V. 
HAMILTON, Penn., 34 Atl. Rep. 663. 

76. DEED OF TrRUST—Sale.—Where a court orders @& 
trustee to sell land under a deed of trust, it is not re- 
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yersible error to omit to give a day to redeem, or to re- 
quire bond of the trustee before sale, in a case of an 
injunction by the debtor to restrain a sale by a trustee, 
no other creditor being involved.—_WATTERSON V. MIL- 
LER, W. Va., 248. E. Rep. 578. 

71. DESCENT AND DISTRIBUTION—Adopted Children.— 
Where a child was adopted by a husband, she does not, 
under Rev. St. 1894, ch. 837 (Rev. St. 1881, § 825), pro- 
yiding that after such adoption she shall be entitled to 
all the rights of a natural child in the estate of her 
adopted father, become a child of the wife, so as, on 
the death of the husband, and a second marriage by 
the wife, to prevent the wife from alienating the land 
received from the estate of the first husband.—KEITH 
vy. AULT, Ind., 48 N. E. Rep. 924. 

78. DivORCE—Plea of Reconciliation.—A judgment of 
separation a mensa et thoro does not warrant a judgment 
of divorce a vinculo, on the petition of the one against 
whom it was obtained, if the spouse in whose favor 
the judgment of separation from bed and board was 
pronounced pleads, in defense of the suit, willingness 
to become reconciled.—MAZERAT V. GODEFROY, La., 19 
South. Rep. 756. 

79. DivoORCE—Support of Children.—Where the cus- 
tody of the children is granted the wife, in a decree of 
divorce, together with the greater portion of the hus- 
band’s property, a provision requiring payment by the 
husband of a yearly sum, for seventeen years, for the 
support of the children, made without respect to the 
earning capacity of the husband, and without regard 
to the capacity of the children to earn a livelihood, is 
unauthorized.—PAPE V. PAPE, Tex., 35S. W. Rep. 479. 

80. DOWER INTEREST—Assignment.—If a widow, be- 
fore her dower is assigned, conveys her interest, the 
heir may recover the land in ejectment against her 
vendee.—BARNETT V. MEACHAM, Ark., 35 8. W. Rep. 533. 

81. EASEMENTS—Obstructing Right of Way.—Defend- 
ant having built a fence across a private way, over 
which plaintiff had a right of passage, the latter ap- 

, plied to the village trustees to make the way public, 
which they consented to do, on condition that plaintiff 
pay defendant’s land damages: Held, that the amount 
so paid could not be recovered as a part of plaintiff's 
damages, in a suit against defendant for obstructing 
the way, the injury sustained in paying the same not 
being the proximute result of defendant’s wrongful 
act.—HOLMES Vv. FULLER, Vt., 34 Atl. Rep. 699. 

82. EJECTMENT — Permanent Obstruction of Street.— 
Abutting property owners, being the owners of the fee 
ina public street, subject tothe easement, can bring 
ejectment for the permanent obstruction by a third 
person @fthe surface of the street adjacentto their 
property.—THOMAS V. HUNT, Mo., 85S. W. Rep. 5381. 


488. ELECTIONS—Ballots and Voting.—St. § 1475, which 
requires that the voter shall take an oath of disability 
before his ballot can be marked for him and deposited, 
is mandatory; and a ballot so marked without his dec- 
laration on oath being made is illegal, and cannot be 
counted.—MaJOR V. BaRKER, Ky., 35 8. W. Rep. 5138. 


84. EMINENT DOMAIN—Award.—Where there are con- 
flicting claims of mortgagees and subsequent grantees 
as to an award foran easement condemned, an order 
ofthe court determining that issue must recite all the 
facts necessary to show thut the successful party is en- 
titled to the award.—GRADY V. NORTHWESTERN LOAN 
& INVESTMENT Co., Wis., 67 N. W. Rep. 34. 


85. EMINENT DOMAIN — Compensation.—A railroad 
company, whose charter provided that the compensa- 
tign for land condemned should be assessed at the 
value ofthe land if the road had not been built, ap- 
propriated land for its right of way without condem- 
nation, and seven years after the construction of the 
road brought proceedings tocondemn: Held, that in 
assessing the damages the value of the land shvuld be 
considered as of the time the title was attempted to be 
divested from the owner, and not as of the time of the 
appropriation by the railroad company.—LOUISVILLE, 
N.O. & T. Ry. Co. v. HOPSON, Miss., 19 south. Kep. 713. 





86. EQuITY—Bill to Enjoin Foreclosure Sale.—A cross- 
billin a State court to foreclose a mortgage was dis- 
missed, but, on appeal, the State supreme court re- 
versed the decree, entered a decree of foreclosure, and 
appointed its own clerk to make the sale. Thereupon 
the mortgagors filed inthe State court, whose decree 
was reversed,a billto enjointhe clerk from making 
the sale, alleging fraud in the foreclosure decree: 
Held, that this was not an original bill in the nature of 
a bill of review, nor was tbe suitin any sense a mere 
continuance of the former suit, but, onthe contrary, 
was an independent original suit.—CARVER V. JARVIS- 
CONKLIN MORTGAGE TrRusT CO.,U. S.C. C. (Tenn.), 73 
Fed. Rep. 9. 

87. Equity—Jurisdiction—Ancillary Suits.—A suit in 
equity, brought by the receiver of an insolvent corpo- 
ration, appointed by a federal court, against the sub- 
scribers to the stock of the corporation, to collect the 
balances due on their subscription, is within the juris- 
diction of such federal court in equity, as an ancillary 
suit, without regard tothe citizenship of the parties, 
orthe adequacy of the remedy at law.—BAUSMAN v. 
Denny, U. 8. C. C. (Wash.), 73 Fed. Rep. 6). 


88. Equiry—Laches.—When lap3e of time is sufficient 
to raise the presumption of assent, acquiescence, or 
waiver on the part of plaintiff, or those under whom 
he claims, he cannot recover unless he rebuts such 
presumption by a reasonable and satisfactory excuse 
for the delay in the assertion of his rights not founded 
on his own laches or neglect.—BRYANT V. GROVES, W. 
Va., 248. E. Rep. 605. 


89. Equity—Quieting Title.—Equity will exercise 
jurisdiction to remove acloud resting upon title to 
real estate (1) where the complainant has only the 
equitable title, and is either in or out of actual posses- 
sion, and whether his adversary is in or out of actual 
possession; (2) where complainant, though having 
legal title, is in actual possession. It will not exercise 
such jurisdiction where complainant has legal title, 
and is not in actual possession, no matter whether his 
adversary is in or out of actual possession.—MOORE V. 
McNotTtT, W. Va., 24S. E. Rep. 6¢2. 

90. Equiry—Reformation of Insurance Policy—Mis- 
take.—To authorize the reformation ofan insurance 
policy on the ground of mistake the mistake must 
have been mutual.—TRUSTEES OF ST. CLARA FEMALE 
ACADEMY OF SINSINAWA MOUND V. DELAWARE Ins. 
Co., Wis., 66 N. W. Rep. 1140. 


91. Equiry — Rescission.—Since the conveyance of 
his homestead by a grantor cannot be fraudulent as to 
his creditors, rescission*of a deed thereto, executed 
with intent to defraud the creditors uf the grantor, 
should not be denied on the ground thatthe parties 
were in pari delicto.—SALLKK’S EX’R V. SALLEE, Ky., #5 
8. W. Rep. 435. 

92. ESTOPPEL—Boundaries Fixed by Grantor.—W here 
a person sells part of a tract ofland by general de- 
scription, and himself subsequently fixes tne corners 
and lines, and permits the grantee to muke improuve- 
ments with reference tothe lines thus fixed, he will 
be bound by his own identification of the land.—GaL- 
LAGHER V. KILEY, Tenn., 358. W. Rep. 451. 

98. EVIDENCE—Irrigation Company—Custom.—Local 
customs cannot change the law of negligence; but 
when reasonable, uninterrupted, and uniform, and 
not contrary to public policy, they may affect the in- 
terpretution of contracts made in their locality. Hence 
evidence showing the care used by other irrigation 
companies in cleaning their ditches was not admissi- 
ble to prove that defendants used due care, by clean- 
ing their ditch atthe same time and in the same way. 
—JENKINS V. HOOPER IRRIGATION CO., Utuh, 44 Pac. 
Rep. 829. 

94. EVIDENCE—Negotiable Instruments—Fraudulent 
Alteration.—Where the right of a bank to recover the 
amount paid to the payee and indorser of a check de- 
pended solely cn its proving thatthe check hud been 
fraudulently raised, ic was error tu udwit evidence 
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that the bank was, at the time of trial, out of business. 
—BIRMINGHAM NAT. BANK V. BRADLEY, Ala., 19 South. 
Rep. 791. 

95. EVIDENCE—Parol Evidence—Contract.—A written 
contract, purporting to state the whole contract, pro- 
viding only for sale of a store and the stock of general 
merchandise therein, followed by a deed conveying 
the same and nothing more, cannot, in the absence of 
fraud or mistake, be varied by parol to show that fur- 
niture, tools, and implements used in and about the 
store, but not constituting part of the fixtures, were 
to pass with it.—CALDWELL Vv. PERKINS, Wis., 67 N. 
W. Rep. 29. 

96. ExECUTION—Proceeds of Sale of Land.—A senior 
judgment lienor is not entitled to have the proceeds of 
an execution sale of land undera junior judgment, 
subject tothe lien of the senior judgment, applied to 
the satisfaction of his sg@nior lien.—CALDWELL V. 
HOUSER, Ala., 19 South. Rep. 796. 

97. EXECUTION SALE — Agreement not to Bid.—The 
purchase of other judgments by ajudgment creditor 
at a judicial sale, with an understanding that the 
vendors will not bid, does not render a sale of the land 
to the purchaser of such judgments fraudulent per se as 
to creditors who were not parties tothe agreement, 
without regard to whether a fraud was actually con- 
templated or committed.—WOODRUF V. HARRINGTON, 
Penn., 34 Atl. Rep. 667. 

98. FEDERAL CourTsS—Jurisdiction of Supreme Court 
—State Decisions.—A judgment of the highest court of 
a State will not be reviewed by the supreme court, if 
it involved the determination of a question, not fed- 
eral, whichis sufficient in itself to sustain the judg- 
ment, although a federal question may also have beeu 
raised and ge —DIBBLE V. BELLINGHAM Bay ‘ene 
Co., U. 8. 8. C., 168. C. Rep. 939. 

99. Cosette “counts — Pleading—Following State 
Rules.—Though a defendant be permitted by the State 
practice and rules of pleading, adopted by the federal 
courts, in accordance with Rev. St. § 914,to unite a 
plea to the jurisdiction of the court with pleas to the 
merits, he need not necessarily do so, but he may and 
the better practice ordinarily is to present his objec- 
tions to the jurisdiction, before pleading to the merits; 
and the fact that such a plea is called a “plea in abate- 
ment,” though properly designated, under the State 
practice, as an “answer,” isno reason for striking it 
out.—JONES Vv. ROWLEY, U. 8. C. C. (Cal.), 73 Fed. 
Rep. 286. 

100. FEDERAL JURISDICTION — Diverse Citizenship.— 
Diverse citizenship, to give jurisdiction, must exist at 
the commencement of the suit; and, if it exist then, 
subsequent changes are immaterial. Evenif the al- 
legations of the bill fail, in other respects, to state a 
case within the jurisdiction, and amendments are sub- 
sequently made which obviate these objections, the 
suit will still be deemed to have commenced with the 
original proceedings, and the court will have jurisdic- 
tion, although one of the complainants, before the 
amendments, became a citizen of the same State with 
defendant.—BRIGEL V. TUG RIVER COAL & SALT Co., U. 
8. C. C. (Ky.), 73 Fed. Rep. 13. 

101. FEDERAL RECEIVERS SUED IN STATE CoURTS— 
Judgment.—The authority given by the act of March 
3, 1887, to sue federal receivers without previous leave 
of the appointing court, makes a judgment obtained 
against such receivers in a State court, for personal 
injuries, conclusive as to the right of the plaintiff 
therein and the amount of his recovery; and it is im- 
material that, according tothe State procedure, the 
case was tried without ajury, because neither party 
demanded a jury. —StT. Louis 8. W. Ry. Co. v. HOL- 
BROOK, U.S. C. C. of App., 73 Fed. Rep. 112. 

102. FRAUD — prance — Sufficiency.—A complaint 
which alleged that defendants, by fraudulently and 
falsely representing that the makers of certain notes 
were solvent, induced plaintiff to accept them in pay- 
ment for land conveyed to defendants; that, asa fur- 
ther inducement, defendants promised to indorse 





them without restriction, but had indorsed them with- 
out recourse,—stated a cause of action for the fraudu- 
lent representations asto the solvency of the makers, 
—GATES Vv. MOLSTAD, Wasb., 44 Pac. Rep. 881. 

103. FRAUDS, STATUTE OF—Parol Agreement.—A parol 
contract; by which a father agreed, in consideration of 
the surrender to him by a daughter of her interest ag 
heir in the unadministered estate of her mother, to de- 
vise to the daughter on his death one-fourth of his es- 
tate, part of which consisted of land, was unenforce- 
able, as being within the statute of frauds, in the 
absence of a showing of part performance by the father 
before his death.—SwasH V. SHARPSTEIN, Wash., 44 
Pac. Rep. 862. 

104. FRAUDS, STATUTE OF—Sale of Lands.—A paper 
purporting to express the terms of sale of real prop- 
erty is within the statute of frauds when signed by the 
vendor's agent, whose sole authority to make the sale 
rests in parol.—BALDWIN V. SCHIAPPACASSE, Mich., 66 
N. W. Rep. 1091. 

105. FRAUDULENT CONVEYANCE.—A creditor of an in- 
solvent may legitimately purchase property from his 
debtor, and pay him the diterence between the value 
of the property and the debt, where he does it in good 
faith, and for the purpose of securing his debt.—Lan- 
GERT V. DAVID, Wash., 44 Pac. Rep. 875. 


106. FRAUDULENT CONVEYANCE—Evidence.—The fact 
that a copartnership, largely indebted, sells most of 
its property and its business to one of small means, in 
consideration of a small amount of cash and the pur- 
chaser’s promissory notes, is a circumstance tending 
to show that the transaction was fraudulent, but not 
conclusive, nor, alone, sufficient, evidence that it was 
fraudulent.—NEBRASKA MOLINE PLOW Co. v. KLING- 
MAN, Neb., 66 N. W. Rep. 1101. 

107. FRAUDULENT CONVEYANCES.—A transfer of prop- 
erty for a valuable consideration may be upheld, 
though it was intended to defraud creditors, where it 
is not shown that the grantee had notice of the fraud, 
or of such facts as would put a prudent man on inquiry. 
—WOLF V. ARTHOR, N. Car., 248. KH. Rep. 671. 

108. FRAUDULENT CONVEYANCES—Proof of Fraud.—In 
an action to recover property taken by defendant on 
execution, and claimed by plaintiff under purchase 
from execution debtor, which purchase was al- 
leged by defendant to be in fraud of creditors, 
where the principal witness as to the fraud was the 
debtor himself, testimony of a third person as to decla- 
rations of the debtor regarding statements made by 
the plaintift after the purchase is not admissible to 
corroborate the proof of fraud.—HARTLEY ‘, WIKDE- 
MAN, Penn., 34 Atl. Rep. 625. 

), FRAUDULENT CONVEYANCES—Voluntary Deeds.— 
A weet oa deed is fraudulent, by operation of law, 
where the facts and circumstances clearly show that 
existing creditors are thereby prejudiced, without re- 
gard to whether there was any actual or moral fraud in 
the conveyance.—THOMSON v. CRANE, U. 8. C. C. 
(Nev.), 73 Fed. Rep. 327. 

110. GARNISHMENT—Earned Fees of Public Officers.— 
The garnishment of earned fees of a public officer is 
not contrary to public policy.—THOMPSON V. CULLERS, 
Tex., 35S. W. Rep. 412. 

111. GARNISHMENT—Legacy in Hands of Executor.— 
Under Gen. St. § 1231, providing that where a legacy is 
due or to become due to a defendant in a civil action, 
in which ajudgment for money damages may be ren- 
dered, the plaintiff may attach such legacy in the hands 
of an executor, alegacy is srbject to garnishment ge- 
fore the will has been probated.—JOBPNES V. JACKSON, 
Conn., 34 Atl, Rep. 709. 

112. GARNISHMENT — Vacating Judgment.—Where a 
garnishee is negligent in answering interrogatories, 
and permits ajudgment to be entered against him, he 
can obtain no relief from the judgment.—WARREN V. 
Copp, La., 19 South, Rep. 746. 

113. Girt CAUSA MORTIS—Delivery.—To constitute a 
gift causa mortis it is not sufficient to establish an in- 
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tention to make the gift, but there must be a delivery 
of possession, or some act which vests title in the 
donee. Neither verbal declarations nor a written 
statement of agift are sufficient to pass title toa de- 
posit ina savings bank, evidenced by a bank book, 
which is not delivered.—MCMAHON V. NEWTOWN Sav. 
Bank, Conn., 34 Atl. Rep. 709. 

114. Girt CausA MORTIS—Delivery.—Delivery at the 
time of making the gift is essential to a perfect gift 
causa mortis. It is not the possession of the donee, but 
the delivery to him by the donor that is material. An 
after-acquired possession, ora previous and continu- 
ing possession, of the donee, though by the authority 
of the donor, is insuflicient.—SMITH Vv. ZUMBRO, W. 
Va., 24S. E. Rep. 653. 

115. GUARDIAN’S BOND—Limitations.—A guardian is 
“discharged,” within Rey. St. § 3968, providing that an 
action against the sureties on a guardian’s bond must 
be begun within four years from the time he was dis- 
charged, when his guardianship bas terminated by the 
arrival of the ward atthe age of 21 years, though the 
trust relation as tothe property continued, and final 
accounting was not made until a later date.—PAINE V. 
JONES, Wis.,67 N. W. Rep. 31. 

116. HIGHWAYS—Law of the Road—Negligence.—One 
who drives atruck on whatit isto him the left-hand 
side of the street, in order to reach the store of his em- 
ployer, which is located on that side, is bound merely 
to exercise ordinary care to avoid colliding with ve- 
hicles approaching from the opposite direction.— 
PELTIER V. BRADLEY, DANN & CARRINGTON CO., Conn., 
34 Atl. Rep. 712. 

117. HIiGHWaYs—Obstruction.—Where owners of land 
adjacent to a highway construct a system of artificial 
ditches converging at a culvert crossing, such highway, 
so as to discharge an unnatural quantity of water on 
the lower lands on the opposite side of such highway, 
the owner of such lower lands cannot dam the culvert 
on the highway for the purpose of protecting her lands 
from such overflow.—MYERS V. NELSON, Cal., 44 Pac. 
Rep. 801. 

118. HigHways—User.—Occasional travel on a road 
across government land, which has never been laid 
out, recorded, or worked as a public road, will not 
constitute it a highway.—SUTTON V. NICOLASIEN, Cal., 
44 Pac. Rep. 805. 

119. HOMESTEAD.—Where a householder lives on a 
lot within the corporate limits of a town, and also 
owns land adjoining it, outside such limits, no part of 
the latter can be claimed as a part of his homestead, 
regardless of the value of the lots.—FOUST Vv. SANGER, 
Tex., 35S. W. Rep. 404. 

120. HOMESTEAD — Mortgage — Fraud. — Under act 
April 13, 1893, which renders valid all conveyances 
made since the act of March 18, 1887, a mortgage of a 
homestead to which the wife’s signature was procured 
by fraud is valid, though the act of 1887 provided that 
such a conveyance should be signed by the wife.—HILL 
v. YARBROUGH, Ark., 358. W. Rep. 4338. 

121. HUSBAND AND WIFE—Alienation of Husband’s 
Affections.—Unuer Rev. St. §§ 1996, 6869, authorizing a 
wife to sue alone in her own name, ‘‘with the same 
force and effect,” as though unmarried, and entitling 
her, in her own right, to damages growing out of “‘the 
Violation of her personal rights,” a wife may maintain 
an action for damages against athird person for alien- 
ating the affections of her husband. — NICHOLS V. 
NICHOLS, Mo., 358. W. Rep. 577. 

122. INSOLVENCY—Rights of Creditor.—A creditor of 
an insolvent bank is not entitled as against other cred- 
itors to receive dividends out of the general funds in 
the hands of a receiver on notes held as collateral se- 
curity and indorsed by the debtor, in addition to divi- 
dends on the principal debt.—FirstT NAT. BANK OF 
NASHVILLE Vv. WILLIAMSON, Tenn., 35 8. W. Rep. 573. 

123. INSURANCE COMPANIES — Service of Process.— 
When, by the statute of a State, an insurance company, 
transacting business in such State, is required to file 





With a designated officer of that State a written ap- 


pointment of such officer as the person upon whom 
process, directed against such company, may be served 
such officer becomes, from the fact of its so transacting 
business therein, the representative of the company 
with regard to the service of such process, irrespective 
of whether such appointment has been so filed or not. 
—SPARKS V. NATIONAL MASONIC Acc. Ass’n, U. 8. 0. C. 
(Lowa) , 73 Fed. Rep. 277. 

124. INSURANCE COMPANY — Trust — Special Assets— 
Preferred Claims.—An insurance company deposited 
with the State treasurer afund as security for pay- 
ment of policies though not required todo so by law. 
The treasurer’s receipt described the fund and de- 
clared that it was held as a guaranty for the payment 
of policies in trust for policy holders: Held, that the 
deposit created a trust fund for the payment of 
losses on policies which could not be applied to the 
claims of general creditors until such special claims 
were satisfied.—BostTon & A. R. CO. V. MERCANTILE 
Trost & PEPOSIT Co., Md., 34 Atl. Rep. 778. 

125. INSURANCE—Conditions.—Where a policy pro- 
vides that it shall be void if the property insured be- 
come incumbered by a chattel mortgage, the placing 
of a mortgage on the property forfeits the policy, 
though such mortgage be paid off and canceled prior 
to a loss.—GERMAN-AMERICAN INS. CO. V. HUMPHREY» 
Ark., 358. W. Rep. 428. 

126. INSURANCE—Employees’ Insurance.—A policy is- 
sued to an employer recited that it was issued on ap- 
plication for “indemnity against claims for compensa- 
tion for personal injuries,’”’ and stipulated that assurer 
should pay to the employer “ali sums for which itshall 
become liable to its employees.” The conditions of 
the policy prohibited the employer from settling with 
its employees without the consent of the assurer, who 
was also to assume charge of actions against the em- 
ployer; and also provided that the employees should 
not sue on the agreement after a certain time, unless 
an action against the employer was then pending: 
Held, that the agreement was one of indemnity against 
liability, and payment by the employer of a judgment 
recovered against him was not a condition precedent 
to the assurer’s liability.—-HOVEN Vv. EMPLOYERS’ LIa- 
BILITY ASSUR. CORP., Wis., 67 N. W. Rep. 46. 

127. INSURANCE—Policy—Estoppel.—The fact that an 
adjuster for an insurance company, after the refusal 
of an offer of settlement for a loss, told the insured to 
go on and make out proofs of loss, and afterwards, in 
writing, called attention to a formal defect in the 
proofs, Which was remedied, will not estop the com- 
pany to defend against an action for the loss on the 
ground of the invalidity of the grown policy.—FREED- 
MAN V. PROVIDENCE WASHINGTON INS. OCO., Penn., 34 
Atl. Rep. 731. 

128. INSURANCE—Warranty in Application—Burden of 
Proof.—It is not necessary for the plaintiff, in an ac- 
tion on an insurance policy,to aver and prove the 
truth of representations, amounting to warranties, 
which are contained in the application only, and not 
in the policy itself; but itis incumbent upon the de- 
fendant, who relies upon the breach of such warranty, 
to allege it and assume the burden of proof.—AMERICAN 
CREDIT INDEMNITY CO. Vv. Woop, U.S.C. C. of App., 
73 Fed. Rep. 81. 

129. INTOXICATING LIQUORS.—Act 1887, ch. 167, pro- 
hibiting the sale of ‘‘intoxicating liquors” as a bever- 
age within four miles of any school house not within 
the limits of an incorporated town, prohibits the sale 
of all liquids, of whatever name, kind or quality, 
which, as a beverage, are intoxicating and produce 
drunkenness.—MOORE v. STaTE, Tenn., 358. W. Rep. 
556. “ 

130. INTOXICATING LIQUORS—Criminal Prosecution.— 
In a prosecution for violating the local option law, 
there was evidence that defendant took money from 
one P, and procured liquor with it for P: Held, that if 
defendant was the agent of P in getting the whisky, he 
would not be guilty of selling liquor.—BOWMAN Vv. 
STATE, Tex., 358. W. Rep. 382. 
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131. ISSUANCE AFTER REPEAL OF CHARTER.—Bonds 
issued by the president and clerk of the board of trus- 
tees of a city, after the charter under which they pur- 
port to have been issued has been repealed, are void 
even in the hands of an innocent holder, although, 
without any fraudulent intent, they were antedated as 
of a date when the law was still in force.—LEHMAN V. 
CITY OF SAN DIEGO, U.S. ©. C. (Cal.), 73 Fed. Rep. 105. 

132. JUDGMENT—Assiznment—Rights of Assignee.— 
Plaintiff obtained judgment against an insolvent cor- 
poration of which he was president. This judgment 
and the proceeds thereof he assigned toabank. After- 
wards, the judgment being opened, on petition of cred- 
itors, to try the issue whether it was fraudulent as to 
them, plaintiff voluntarily took a nonsuit: Held, that 
the bank, not being a party to the issue, could not be 
prejudiced in its rights by the acts of plaintiff, but is 
entitled to the proceeds of the judgment under its as- 
signment.—REYNOLDS V. REYNOLDS LUMBER CO., Penn., 
34 Atl. Rep. 791. 

133. JOUDGMENT—Lien.—Sayles’ Civ. St. art. 3160, pro- 
viding that a judgment lien is lost if execution is not 
taken out within 12 months, does not apply where, dur- 
ing such time, the property of the judgment defendant 
is in the hands of a receiver in another action.—SEM- 
PLE V. EUBANKS, Tex., 358. W. Rep. 509. 

124, JUDGMENT—New Trial.—A judgment entered 
after a motion has been made to set aside a verdict and 
for a new triul, but before such motion has been heard 
and determined, though irregular, is not void.—Davli- 
SON V. Brown, Wis., 67 N. W. Bep. 42. 


135. JUDGMENT—New Trial.—Where defendant, after 
verdict has been rendered against him, applies fora 
new trial, but neglects to obtain an order staying entry 
of judgment until the motion should be determined, a 
judgment entered on the verdict after the usual three 
days’ notice is valid, and should not thereafter be set 
aside on motion on the ground that it was entered 
pending motion for a new trial—_ WHEELER V. RUSSELL, 
Wis.,67N. W. Rep. 43. 


136. JUDICIAL SALES—Relief from Laches.—A pur- 
chaser at ajudicial sale of a decedent’s land to pay 
debts will not be relieved from his purchase because 
in the order confirming the sale one of the lots pur- 
chased was omitted, the description of the lot having 


been eliminated from the master’s report for some rea- * 


son unknown to the purchaser, where the relief is not 
sought until three and one-half years after the sale, 
and after the purchaser had taken possession of the 
lot, and the petition therefor fails to negative the pur- 
chaser’s knowledge of the omission at the time of the 
confirmation.—WARD Vv. WEST, Tenn., 35S. W. Rep. 
563. 

137, LANDLORD AND TENANT— Holding Over—Liability. 
—Where a tenant holds over, knowing that the prem- 
ises have been rented to another for the ensuing year, 
the crop raised by him is subject to the rental contract 
between the landlord and later tenant, at least to the 
extent of his liability under his contract for holding 
over.—BAIN V. WELLS, Ala., 19 South. Rep. 774. 


138. LANDLORD AND TENANT—Lease—Renewal.—W here 
six parties become the joint lessees of real estate for 
the term of five years with the privilege of continuing 
the lease for five more years upon giving sixty days’ 
notice prior to the end of the term, one of said lessees 
has no power to extend such lease by giving the re- 
quired notice without the concurrence of the other 
lessees.—HOWELL V. BEHLER, W. Va., 248. E. Rep. 646. 


139. LANDLORD AND TENANT—Lease with Option to 
Purchase.—A lease of a portion of a business stock re- 
quired the lessee to pay taxes and insurance on, and to 
keep in proper repair, the entire premises,and gave 
him the option of purchasing the premises during or 
at the expiration of the lease, for acertain price, on 
which rent paid prior to the exercise of the option was 
to be credited. The lease made no provision for the 
application of proceeds of insurance in Case of loss. 
The lessee insured in the lessor’s name to an amount 





agreed on by them, and,aloss occurring, the lessor 
received the insurance money, and expended part of it 
in restoring the premises: Held,that the lessee, on 
subsequently exercising his option of purchase, was 
entitled to have the balance of the insurance money in 
the lessor’s hands credited as a payment on the price. 
— WILLIAMS V. LILLEY, Conn., 34 Atl. Rep. 765. 

140. LANDLORD AND TENANT—Leases—Forfeiture.—A 
lessor authorized by the lease to enter and take pos- 
session, as for forfeiture, on royalties payable there- 
under remaining unpaid for twelve months after the 
time specified for payment, is not obliged, before ex. 
ercising such right, to give notice to an assignee of the 
lease; it is for such assignee to take notice, not only of 
the conditions of the lease, but the state of the pay- 
ments.—COMEGYS V. RUSSELL, Penn., 34 Atl. Rep. 657. 


141. LANDLORD AND TENANT—Lien for Advances.—A 
landlord entitled to a lien for advances made to his 
tenant, under Code, § 3056, cannot make a valid trans- 
fer or assignment to another of his right to make such 
advances, and to have a landlord’s lien therefor.—HEN- 
DEKRSON V. STATE, Ala., 19 South. Rep. 733. 


142. LANDLORD AND TENANT—Tenancy by Sufferance. 
—After defendant had entered into possession with 
her husband of land of his, he mortgaged it, and then 
abandoned her, leaving her in occupation. Subse- 
quently he conveyed it by deed to athird person. De- 
fendant continued in possession, and the land was sold 
under the mortgage to plaintiffs: Held, that defend- 
ant was tenant by sufferance of plaintiffs.—TAYLOR V. 
O’BRIEN, R. I., 34 Atl. Rep. 739. 

143. LIBEL — Privileged Communication. — Where 
matter alleged to be libelous was contained in a letter 
written by defendant to his mother, and its only publi- 
cation was by sending the letterto his mother by mail, 
the communication was conditionally privileged, and 
it was incumbent on plaintiff to establish malice on 
the part of defendant.—KIMBLE V. KIMBLE, Wash., 44 
Pac. Rep. 866. 

144. LICENSE BETWEEN INDIVIDUALS—Revocation.— 
Under 1 Hill’s Ann. Code, § 1422, providing that all con- 
veyances of any interest in, and all contracts creating 
any incumbrance on real estate, shall be by deed, a 
verbal license to enjoy permanent privileges on the 
land of the licensor is revocable at his will, though 
money has been expended thereon by the licensee.— 
HATHAWAY V. YAKIMA WATER, LIGHT & POWER CO., 
Wash., 44 Pac. Rep. 896. 

145. LIMITATION OF ACTIONS—Curator’s Bond.—Lim- 
itations do not begin to run against a cause of action 
on a curator’s bond for incumbering the land of his 
ward with a personal debt, either as to the curator’s 
estate or the sureties on his bond, until the ward has 
suffered some substantial damages by reason thereof, 
as by payment of attorney’s fees in a suit to remove 
Buch incumbrance.—STaTE V. TITTMANN, Mo., 35S. W. 
Rep. 579. 

146. LIMITATION OF ACTIONS—Federal Courts—State 
Statutes.—Under Rev. St. § 721, State statutes of limita- 
tion are to be regarded as rules of decision in actions 
at law in the federal courts, unless otherwise provided 
by act of congress or treaty, although such statutes 
are expressly limited to actions brought in the courts 
of the State.—FEARING V. GLENN, U.S. C. C. of App., 78 
Fed. Rep. il6. 

147. LIMITATIONS — Suits by United States.—Statutes 
of limitation of the several States do not apply to ac- 
tions wherein the government ofthe United States is 
plaintiff.—UNITED STATES V. BELKNAP, U. 8. C. O, 
(Cal.), 73 Fed. Rep. 19. 

148. MALICIOUS PROSECUTION — Advice of Counsel.— 
While aful and complete statement of the facts, toa 
reputable attorney, and the filing of a criminal chargé 
on his advice, in good faith and without ulterior mo- 
tive, are a complete defense to an action for malicious 
prosecution, yet, though the other facts may be estab- 
lished beyond question, the question of good faith is 
one for the jury, where minds might draw different 
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conclusions from the evidence.—BILLINGSLEY V. MAAS, 
Wis., 67 N. W. Rep. 49. 

149. MALICIOUS PROSECUTION — Probable Cause.—A 
person may institute a criminal prosecution when the 
apparent facts are sufficient to induce a discreet and 
prudent person to believe that the party to be accused 
has committed the crime with which he is to be charged ; 
and, although the accused may be adjudged innocent, 
the complainant will not be liable in an action for ma- 
licious prosecution.—FRY V. KAESSNER, Neb., 66 N. 
W. Rep. 1126. 

150. MANDAMUS — Performance of Ministerial Duty.— 
While the courts can have norightto pronounce an 
abstract opinion upon questions entirely political, to 
compel officers to perform specific duties imposed 
upon them by law, whether relating to elections or to 
any other duty devolving upon them, writ of mandamus 
issues tc compel a proper execution of a purely min- 
isterial duty.—SUPERVISORS OF ELECTION OF PLAQUE- 
MINES PARISH V. LIVAUDIAS, La., 19 South. Rep. 750. 

151. MANDAMUS—Title to Office.—Mandamus is not a 
proper remedy by which a person appointed to a pre- 
einct board of registry, under section 8 of the election 
law of 1895 (P. L. 1895, p. 660), may lawfully call in ques- 
tion the title of an incumbent ofthe office, or ousta 
de facto officer therefrom. Mandamus is the proper 
remedy by which a person nominated by the chairman 
of the county committee for appointment as member 
ofa precinct board of registry may compel the board 
of election to appoint him to the office.—ForT v. 
HOWELL, N. J., 34 Atl. Rep. 751. 

152. MARINE INSURANCE — Abandonment.—When the 
insured is paid as for a total loss, the property insured 
passes to the insurer without any formal abandon- 
ment.—GRUMMOND V. THE BURLINGTON, U. 8.D. C. 
(Mich.), 73 Fed. Rep. 258. 

153. MARRIAGE—Validity — Dissolution.—A marriage 
between parties, one of whom has a lawful husband or 
wife living, is absolutely void, at the common law, for 
allpurposes. There can be, strictly speaking, no de- 
cree of divorce dissolving such a marriage. The 
proper decree in such case is one declaring the mar- 
riage null and void ab initio.—ROONEY v. ROONEY, N. 
J., 34 Atl. Rep. 682. 

154. MARRIED WOMAN—Charges against Estate.—The 
liability of the separute real estate of a married woman 
to be subjected tothe payment of claims against her 
isgoverned by the law of the State where such real 
estate is situated.—WICK Vv. DAWSON, W. Va., 24 S. 
E. Rep. 587. 

155. MARRIED WOMEN—Infants — Limitations.—Lim- 
itations do not run against the right of an infant feme 
covert to disaffirm a conveyance during marriage.— 
Fox v. DREwRY, Ark., 35S. W. Rep. 533. 

156. MASTER AND SERVANT — Assumption of Risk.— 
Where a servant willfully encounters a danger which 
isknown to him, the master is not responsible for an 
injury occasioned thereby.—MASSIE V. PEEL SPLINT 
Coat Co., W. Va., 248. E. Rep. 644. 

157. MASTER AND SERVANT—Assumption of Risk.—A 
party who enters the service of a railroad company as 
&abrakeman takes upon himself the natural and ordi- 
nary risks and perils incident tothe performance of 
such services, including the perils arising from the 
carelessness and negligence of those who are in the 
same employment as fellow-servants.—YOUNG V. WEST 
Virginia C. & P. Ry. Co., W. Va., 248. E. Rep. 615. 

158. MASTER AND SERVANT—Contributory Negligence. 
—A switchman who was injured while attempting to 
uncouple a car from in front of an ordinary road loco- 
Motive, having a pilot, while in motion,—such act be- 
ing shown to be very dangerous,—when the engineer 
Was subject to his orders, and he had the right to have 
the engine stopped while uncoupling the car, was 
guilty of contributory negligence, even if acting under 
direct orders of a superior.—GEORGE V. MOBILE & O. 
R. Co., Ala., 19 South. Rep. 784. 

159. MasTER AND SERVANT — Fellow-servants.—By 
Laws 1893, p. 120, four requisites are given in section 2 





to constitute co-employees fellow-servants: They 
must (1) be engaged in the common service (2) in the 
same grade of employment, (3) working together at 
the same time and place, and (4) to acommon purpose: 
Held, that an engineer and a switchman, who were 
members of the same switching crew, engaged in 
switching cars under a common foreman, were fellow- 
servants, although employed and discharged by differ- 
ent superiors.—GULF, C. & 8. F. Ry. Co. v. WARNER, 
Tex., 35S. W. Rep. 364. 

160. MASTER AND SERVANT — Negligence of Servant.— 
Mere negligence of a servant does not create a joint 
liability of such servant and his master for damage re- 
sulting from the negligence.—LANDERS V. FELTON, U. 
S.C. C. (Ky.), 73 Fed. Rep. 311. 


161. MASTER AND SERVANT — Wrongful Discharge.— 
In an action by an employee for wrongful discharge, 
the amount of wages for the remainder of the term of 
service under the contract is, prima facie, the measure 
of damages; and the amount earned by plaintiff during 
such time, or that he might reasonably have earned, is 
matter of defense, in mitigation of damages. —BABCOCK 
Vv. APPLETON MANUF’G Co., Wis., 67 N. W. Rep. 33. 


162. MECHANIC’S LIEN — Land of Third Person.—A 
person who furnishes materials for use in the erection 
of buildings on land to one in possession thereof, un- 
der contract of sale, may acquire a mechanic’s lien on 
the premises for any unpaid amount of the price of 
the materials; but, ifthereis no agreement between 
the vendor and vendee of the land that the improve- 
ments shall be made, the lien can only attach to the 
interest of the vendee, and will be subsequent and in- 
ferior to the lien of the vendor for any balance of the 
purchase price for the land remaining unpaid.—FUuL- 
LER V. PAULEY, Neb., 66 N. W. Rep, 1115. 


163, MECHANICS’ LIENS—Chattel Mortgage.—W here a 
company succeeded a firm in the operation ofa mill 
under a contract and lease which madethe firm and 
company joint operators of the mill, continued the em- 
ployees of the firm as employees of the company, and 
required the firm to pay them, and provided that the 
firm was to receive the entire output, andthe firm 
had, before the inception of the contract, given a 
chattel mortgage of the stock and future product of 
the mill,a judgment enforcingclaim .liens for labor 
of the employees performed for both, against shingles 
manufactured by both, as a superior lien to the chat- 
tel mortgage, was supported by findings which adopted 
the contract and lease, though there was also a finding 
that the employees worked under a separate contract 
of employment with each.—HOwWEY V. BINGHAM, Wash., 
44 Pac. Rep. 886. 

164. MECHANICS’ LIENS — Evidence.—Evidence that 
material contracted for was delivered ata building, 
and that a large part of the material was used 
in the building, without any evidence that any of it 
was not so used, is sufficient to show that all of it was 
used in the construction ofthe building, within 2 Hill’s 
Ann. Laws, § 3669, giving a right of lien for material 
furnished ‘‘to be used in the construction, alteration, 
or repair of a building.”—ALLEN V. ELWERT, Oreg., 44 
Pac. Rep. 823. 

165. MORTGAGE—Attorney’s Commissions—Demand. 
—To entitle plaintiff to attorney’s commissions stipu- 
lated for in case of suit on mortgage, it is not necessary 
to demand payment before bringing suit, the mortgage 
being overdue.—WALTER V. DICKSON, Penn., #4 Atl. 
Rep. 646. 

166. MORTGAGES — Priorities — Parol Agreement.— 
Parol evidence is admissible to prove an agreement 
between vendor and purchaser, and a third person, at 
the time of the sale, whereby the latter advanced a 
part of the purchase money, and took a mortgage 
from the vendee, which was to be prior to that given 
the vendor to secure the balance of the price, and that 
such mortgage was in fact delivered prior to the exe- 
cution and delivery of the vendor’s mortgage.—HopP- 
LER V. CUTLER, N. J., 34 Atl. Rep. 746. 
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167. MORTGAGE — Priority Foreclosure.—By virtue of 
the registry statute (Sayles’ Rev. Civ. St. art. 4332), a 
mortgage taken in good faith, and for value, is not in- 
validated by an unrecorded deed of previous date, 
where the grantee is not in possession. A grantee of 
land, who, by reasonofa failure to record his deed, 
takes title subject to a subsequently executed mort- 
gage, is yetthe owner, subject only tothe mortgage 
lien, and cannot be deprived of his title by foreclosure 
proceedings brought after the recording of his 
deed, and to which he is not a party.—HAays V. TILSON, 
Tex., 25S. W. Rep. 515. 


168. MORTGAGE—Redemption from Foreclosure Sale. 
—A count for money had and received may be sup- 
ported by evidence that defendant obtained money 
from plaintiff by the taking of any undue advantage. 
—PRICHARD V. SWEENEY, Ala., 19 South. Rep. 730. 


169. MUNICIPAL CORPORATIONS — Charter Powers— 
Revocation.—Powers conferred on a municipal cor- 
poration by its charter are not contracts with the State, 
so asto render laws revoking them laws impairing 
the obligation of contracts within the constitutional 
prohibition.—Gas & WATER CO. OF DOWNINGTON V. 
CORPORATION 9F BOROUGH OF DOWNINGTON, Penn., 34 
Atl. Rep. 799. 


170. MUNICIPAL CORPORATIONS — Contracts — Rescis- 
sion.—Equity will not rescind a continuing contract 
for an occasionaland immaterial breach, but only for 
a breach going to the very substance of the contract.— 
LIGHT, ETC. CO. OF JACKSON V. CITY OF JACKSON, Miss., 
19 South. Rep. 771. 


171. MUNICIPAL CORPORATIONS—Defective Sidewalks 
—Notice.—In an action against acity for injuries due 
to a defective sidewalk, evidence of other defects in 
the immediate vicinity is admissible to show notice to 
the defendant.—MOoRE V. CITY OF KALAMAZOO, Mich., 
66 N. W. Rep. 1089. 


172. MUNICIPAL CORPORATIONS—Drainage—Damages. 
—Where an old drain, which had been constructed in 
part, at least, by public authority, and over which 
some control was exercised by the municipality both 
at the time of its construction and afterwards, was 
closed up at time of the construction of a new sewer- 
age system, at a point below plaintiff's property, and 
the circumstances were such that there was reason- 
able ground to expect that water and sewage, after 
having been collected in the old drain, by the closing 
up of the outlet, would escape therefrom and flood 
plaintiff's property, the city was liable to plaintiff for 
resulting damages.—SCHROEDER V. CITY OF BARABOO, 
Wis., 67 N. W. Rep. 27. 

173. MUNICIPAL CORPORATIONS — License Tax—Ordi- 
nance.—Under a power to license an occupation, given 
by its charter, a city may impose a fee sufficient to 
pay the reasonable cost of issuing the license, but not 
for the purpose of raising revenue; and an ordinance 
which prohibits peddling without a license, and pro- 
vides that a license may issue on payment of a fee not 
exceeding $50, without fixing the time for which the 
license shall be granted, authorizes an unreasonable 
charge, and is invalid.—STATE Vv. GLAVIN, Conn., 34 
Atl. Rep. 708. 

174. MUNICIPAL CORPORATIONS—Ordinance.—-Code, § 
3799, empowering all towns ‘‘to make such by-laws, 
rules and regulations for the better government of the 
town, as they may deem necessary,” does not author- 

ize an ordinance making it ‘‘unlawful for apy bar- 
keeper, clerk or agent or any person whatever to keep 
open, or be or remain in, a bar-room or other place 
where spirituous or intoxicating liquors are sold, be- 
tween the hours of 10 o’clock P. M. and 4 o’clock A. M.” 
—STATE V. THOMAS, N. Car., 248. E. Rep. 535. 

175. MUNICIPAL CORPORATION — Ordinance — Rapid 
Driving.—Under authority granted by the charter to 
pass an ordinance to prevent and punish immoderate 
driving upon the public streets of the city of Minne- 
apolis, the council enacted an ordinance which pro- 
hibited driving upon the streets at a greater rate of 





speed than six miles an hour; no exceptions being 
made: Held, as to members of a salvage corps, organ. 
ized under the provisions of Gen. Laws, 1895, ch. 178, 
§ 1, and for the purposes therein prescribed, respond. 
ing to an alarm of fire sent to their station from the 
headquarters of the city fire department, said prohibi- 
tion was unreasonable and invalid.—STATE V. SHEP. 
PARD, Minn., 67N. W. Rep. 62. 

176. MUNICIPAL CORPORATIONS—Ordinance—Licenses, 
—Where a person procures a license for the purpose of 
conducting a public dance in connection with a saloon, 
under an ordinance providing for the licensing of 
**public amusements,” and conducts such dance for 
nearly a year without objection on the part of the city 
authorities, the city cannot claim that the license was 
invalid because it did not specify the kind of amuse 
ment and the particular place licensed as required by 
the ordinance.—PEARSON V. CIty OF SEATTLE, Wash., 
44 Pac. Rep. 884. 

177. MUNICIPAL CORPORATIONS—Repeal of Ordinance, 
Mill & V. Code, § 47, providing that ‘‘the repeal ofa 
statute does not affect any right accrued, any duty 
imposed, any penalty incurred, under and by virtue of 
the statute repealed,” applies only to the statutes of 
the State; and the repeal of a municipal ordinance un- 
der which a penalty has been incurred has the effect 
given it by the common law, and operates as a pardon 
of the offense, superseding the jurisdiction of the court 
in any suit pending to enforce such penalty.— Mayor, 
ETC. OF RUTHERFORD V. SWINK, Tenn., 35S. W. Rep. 
554. 

178. MUNICIPAL ORDINANCES—Review.—Where a mu 
nicipat ordinance is attacked us unconstitutional be 
cause of alleged unreasonableness of rates fixed there 
in, the controversy is u constitutional question, and 
not an ordinary issue of fact, even though the reason 
ableness of such rates, in the operation and effect of 
the ordinance, cannot be decided from an inspection 
of the ordinance itself, but requires for its decision the 
determination and application of extrinsic facts.- 
CAPITOL City Gas Co. Vv. CITY OF DES MOINES, U.S. G 
C. (Iowa), 72 Fed. Rep. 818. 

179. NEGLIGENCE — Dangerous Premises—Injury t 
Licensee.—Where one goes on premises by implied 
permission, he does so at his own risk, assuming the 
responsibility of all risks incident tothe place.—SEP 
TOON V. TEXAS & P. R. Co., La., 19 South. Rep. 759. 

180. NEGOTIABLE INSTRUMENTS — Notes — Attorney's 
Fees.—Notes given to A& M contained a provision for 
recovery of ‘‘attorney’s fees, if placed in the hands ot 
an attorney by A&M for collection:” Held, that thé 
indorsee of such notes, who placed them in the hands 
ot an attorney, and brought suit on them, could ré 
cover the attorney’s fees.—CHICAGO COTTAGE ORGAE 
Co. Vv. WADDELL, Tex., 35S. W. Rep. 408. 

181. NEGOTIABLE INSTRUMENT — Consideration of 
Note.—The release by a creditor of a claim against al 
estate is a sufficient consideration to support a noté 
given by the decedent’s widow for the debt.—TAYLOB 
v. CLARK, Tenn., 35 S. W. Rep. 442. 

182. NEGOTIABLE INSTRUMENTS—Fraud of Payee.—It 
an action by the indorsee of a note where plaintiff, ah 
ticipating the testimony of the defense, introduce 
evidence to show that the note was indorsed befo 
maturity for value, it was competent for defendantt 
show that the note was procured by the payee by fa 
and fraudulent representations, though unable 
charge plaintiff directly with knowledge of suc 
fraud.—OWENS V. SNELL, HEITSHU & WOODARD CO 
Oreg., 44 Pac. Rep. 827. 

183. NEGOTIABLE INSTRUMENTS—Fraudulent Transfte 
—A note representing the payee’s interest in a stoe 
of goods which had heen transferred with intent to d@ 
fraud his creditors was placed in escrow. It was fi 
dorsed in blank by the payee, to avoid garnishmel 
and was afterwards transferred by a separate ins 
ment to one who had full knowledge of the frauduleé 
intent of the makers and payee, and of the non-dell 
ery ofa note: Held, that the purchaser was not a 00 
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fide holder.—BLACKMAN V. HOUSSELS, Tex., 35 S. W. 





being Rep. 511. 
rgan- 184. NEGOTIABLE INSTRUMENTS—Indorsement Before 
h. 178, Delivery.—Where a negotiable promissory note, made 





payable to a particular person or order, is first in- 
dorsed by a third person, and then delivered to the 
payee, such third person is held to be an original 
promisor, guarantor, or indorser, according te the na- 
ture of the transaction and the understanding of the 
parties at the time; and this may be shown by parol 








enses, 

ose of proof.—ROANOKE GROCERY & MILLING CO. v. WATKINS, 
aloon, W. Va., 248. E. Rep. 612. ; 
ng of 185. NON-NEGOTIABLE NOTE.—The assignee of a note 





not negotiable can only recover from a remote as- 
signor the consideration paid such assignor by his im- 
mediate assignee for such note.—GOFF V. MILLER, W. 
Va., 248. E. Rep. 643. 

186. NEGOTIABLE NOTE - Ownership.—An action on a 
note executed to the order of, and indorsed in blank 
by, the maker, may be maintained against the maker 
by one who indorsed the note for him, though the 
note had not been paid by said indorser, and was ob- 
tained from the person beneficially interested therein 
merely forthe purpose of suit.—BERNEY V. STEINER, 
Ala., 19 South. Rep. 806. 

187. NEGOTIABLE NOTES—Bona Fide Holder.—There 
are circuinstances which place the holder of paper 
in circulation upon inquiry, without direct notice of 
any infirmity of any title. The policy executed on the 
life of the deceased was a valid contract, and, as such, 
was assignable to the defendants, for the amount held 
due.—HAYs V. LEPEYRE, La., 19 South. Rep. 821. 












188. PARENT AND OCHILD—Emancipation of Minor— 
Wages.—Where an agreement of employment makes 
the wages payableto the employee, a minor, the father 
of the minor, by confirming and approving the agree- 
ment, releases, in favor of the minor, his right to the 
wages earned under the contract.—PARDEY V. AMERI- 
can SHIP WINDLASS Co., R. I., 34 Atl. Rep. 737. 
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189. PARTNERSHIP—Conversion of Trust Property.— 
Under Code, § 291, subsec, 2, authorizing arrest for the 
fraudulent misapplication of trust property,a part- 


















ury to™ ner who has only constructive knowledge of a firm 
implied trust is subject to arrest for joining in a firm assign- 
ing them ment by which the trust property is conveyed to the 
>,—SEL@ assignee for other creditors.—DURHAM FERTILIZERCO. 
759. vy. LITTLE, N. Car., 248. E. Rep. 664. 
orney's 190. PRINCIPAL AND AGENT—Duties and Liabilities.— 
sion for™ Ifan agent sells hisown and his principal's goods in 
ands off ¢ommon, and collects enough to pay his principal, but 
that them Dot enough to pay both, and, as an act of his own, in- 
e hands dulges the purchaser, he must pay his principal, and 
ould ref cannot apportion what he has collected between him- 
s ORGAN® Self and his principal.—SimMoONs v. LOONEY, W. Va., 
4S. E. Rep. 677. 
tion of 191. PRINCIPAL AND AGENT—Ratification.—Plaintiff 
ainst al™ Consigned goods to defendants, with instructions not 
a note™ togell below a certain price without first advising him. 
TayLop™ Defendants sold at a price lower than that named, and 
without consulting plaintiff, but notified him immedi- 
yee.—It ately after the sale. Plaintiff was absent from home 
ntiff, all when defendants’ letter arrived, but, after his return, 





Made no objection to the sale, until several months 






roduce 
1 befo hadelapsed: Held, that plaintiff’s{failure to disavow 
ndaul defendants’ acts immediately on the learning of the 





facts of the sale was a ratification precluding recovery 
of damages therefor.—KENDALL V. EARL, Cal., 44 Pac. 
Rep. 791. 

192. NATIONAL BANKS—False Entries—Presumption. 
~If a president or cashier makes a false entry ina re- 
Port of the condition of the bank to the comptroller of 
the currency, the jury are authorized to presume 
from the false entry itself, in the absence of any ex- 
Planation or of any other testimony, that he knew it to 
befalse. This presumption results from the fact that 
itis the duty of the officer who verifies the report to 
know the condition of the bank, and, if the report is 
false, there isa prima facie presumption that he knew 



















it.—UNITED STATES v. ALLIS, U.S. C. C. (Kan.), 73 Fed. 
Rep. 165. 

198. PRINCIPAL AND SURETZ—Appearance Bond.—The 
surety on an appearance bond is not released from lia- 
bility because of the inexact language in the bond, de- 
describing the offense; least of all when it contains 
the condition that the accused will not depart the 
court without leave.—STATE Vv. ARLEDGE, La., 19 South. 
Rep. 761. 

194. PRINCIPAL AND SURETY—Clerk of Court.—The 
payment of money to the clerk in vacation is not 
equivalent to the payment of money into court, and if 
the clerk fails to return such money into court the 
sureties on his official bond cannot be held responsib'e 
for its loss.—STATE V. ENSLOW, W. Va., 24S. E. Rep. 
679. 

195. PRINCIPAL AND SURETY — Parties — Obligors in 
Joint Instrument.—Rev. St. 1895, art. 1203, providing 
that any ‘‘principal obligor in any contract may be 
sued either alone or jointly with any other party who 
may be liable thereon,” applies not only as between a 
principal and those whose liability is secondary, but 
also as between joint principals, and one principal 
obligor is not a necessary party to an action against 
his joint principal.—MILLER V. SULLIVAN, Tex., 35 8. W. 
Rep. 363. 

196. PUBLIC LanpDS— When Subject to Location.— 
Where claimants of land under a void patent appeal, 
without giving a supersedeas bond, from a decree in 
favor of the State declaring the patent void, the patent 
continues in existence and the land is “titled land,” 
and not subject to location until such decree is made 
final by affirmance.—SANDERSON V. FAULK, Tex., 35 S. 
W. Rep. 409. 

197, RAILROAD COMPANIES—Action for Stock Killed.— 
Where a railroad company leaves its railroad unin- 
closed through a country where domestic animals are. 
allowed to be at large, and thus exposed to the casual- 
ties of the animals getting upon the railroad track, it 
is the duty of the railroad company, through its agents, 
to use at least ordinary care to avoid unnecessary in- 
jury to the animals when found inthe way of a train 
on the road.—KIRK V. NORFOLK & W. R. Co., W. Va., 
248. E. Rep. 639. 

198. RAILROAD COMPANIES—Failure to Erect Cattle 
Guards.—Where a contractor engaged in building a 
railroad pulled down fences and allowed them to re- 
main down without constructing proper cattle guards, 
the railway company was liable for the damages 
caused thereby.—CHICAGO, R. I. & T. Ry. CO. v. Yar- 
BROUGH, Tex., 35S. W. Rep. 422. 

199. RAILROAD COMPANY—Killing Stock.—Mill & V. 
Code, § 1298, subsec. 4, requiring every railroad com- 
pany to keep a person on each locomotive on the look- 
out ahead, and to sound the alarm whistle and apply 
the brakes whenever any animal or other obstruction 
appears on the track, applies toa freight train run- 
ning at full speed through the grounds of a station at 
which it does not stop.—MOBILE & ©. R. Co. v. HOUSE, 
Tenn., 358. W. Rep. 561. 

200. RAILROAD COMPANIES—Negligence—Highway.— 
The faiiure of a railroad company to remove a bank of 
earth on its right of way, consisting almost entirely of 
a natural hill through the base of which the bank was 
laid in a cut, and which obstructed the view of an ap- 
proaching train from travelers on the highway, was 
not a failure to restore the highway to its former state 
of usefulness, as required by Rev. St., § 1836.—LRITCH 
v. CH1caGo & N. W. Ry. Co., Wis., 67 N. W. Rep. 21. 

201. RAILROAD COMPANY — Street Railways — Use of 
Streets Therefor.—The mere construction of a street 
railway does not impose on the street an additional 
servitude, so as to require therefor the condemnation 
of the rights of the abutting property owners in the 
street.—MERRICK V. INTRAMONTAINE R. CoO., N. Car., 24 
8S. E. Rep. 667. . 

202. RAILROADS—Contributory Negligence.—The yard 
foreman of a terminal switching company operating 
over 40 miles of track and 70 switches, whose duty re- 
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quired him to aid in and superintend the switching, 
seeing none of the crew on the approaching switch 
train, went between the cars to make a coupling when 
they were three feet apart and still in motion, and fell 
over a pile of ashes on the track. The ashes were par- 
tially covered by snow and ice, and the day was dark 
and sleet was falling: Held, that the foreman was not, 
as a matter of law, guilty of contributory negligence.— 
KENNEDY V. LAKE SUPERIOR TERMINAL & TRANSFER 
Ry. Co., Wis., 66 N. W. Rep. 1137. 

203. RECEIVER.—A receiver is not liable for the loss 
of cattle merely because he allowed them to remain on 
the range, or for property burned merely because he 
failed to insure it; ordinary care is the test of his re- 
sponsibility.k—HamMM v. J. STONE & SONS LIVE STOCK 
Co., Tex., 35S. W. Rep. 427. 

204. RELEASE OF JOINT DEBTOR—Judgment.—An ac- 
tion was brought against two of three joint obligors in 
a bond, and the representatives of the third, who 
had died. One of the defendants defaulted, but no 
judgment was entered against him. The others de- 
fended, and separate judgments in their favor were 
entered on different days. After the time for suing 
out a writ of error on the first judgment, which was 
against one of the surviving obligors, had expired, the 
plaintiff sued out a writ of error on the other judgment 
against the representatives of the deceased obligor: 
Held, that the failure of the plaintiff to sue out a writ 
of error on the first judgment within the time limited 
having made that judgment final, it operated as a re- 
lease of the defendant against whom it was taken, and 
hence, within the rule that a release of one joint 
obligor is a release of all, it operated as a release of the 
defendants in the other judgment, and that the writ of 
error should be dismissed.—CONNECTICUT FIRE INS. 
Co. Vv. OLDENDORFF, U.S. C.C. of App., 73 Fed. Rep. 88. 


205. RELEASE AND DISCHARGE—Joint Debtors—Judg- 
ment.—Under statutory provisions for the discharge 
of one of the joint debtors without releasing the others 
from their ratable proportions of the debt, 2 How. 
Ann. St., § 7784, permits the clerk of the court to di¥- 
charge a judgment, as to the released debtor, upon fil- 
ing the proper evidence: Held, that such filing and 
discharge are not a prerequisite to a release, and that 
a release may be shown on the trial of an action 
brought to enforce the judgment.—BEEKMAN V. SYL- 
VESTER, Mich., 66 N. W. Rep. 1093. 

206. REMOVAL OF CAUSES—Diverse Citizenship.—An 
action by acounty school board against an alien to 
cancel, for the benefit of the public schools, a deed to 
certain swamp lands, made by the county commis- 
sioner, was brought, by permission of a statute, in the 
name of the State of Missouri. The ground alleged was 
that the deed was invalid for want of a seal, and the 
county was made a defendant because it refused to 
join asacomplainant: Held, that both the State and 
the county were merely nominal parties, and the alien 
defendant was entitled to remove the cause.—STATE 
OF MISSOURI, PUBLIC SCHOOLS OF CAPE GIRARDEAU 
County v. ALT, U. 8. C. C. (Mo.), 73 Fed. Rep. 302. 

207. REMOVAL OF CAUSES—Local Prejudice.—An ap- 
plication for the removal of a cause from a State toa 
federal court on the ground of local prejudice, under 
the act of Congress of March 8, 1887 (amended August 
13, 1888), should not be granted without giving to the 
plaintiff notice and an opportunity to be heard, though 
the court has power to grant the application ex parte,— 
HERNDON V. SOUTHERN R. Co., U. 8. C. C. (N. Car.), 78 
Fed. Rep. 307. 

208. REMOVAL OF CAUSES—Separable Controversy .— 
One W, acitizen of New Jersey, brought a suit in a 
court of that State against a railway company incor- 
porated by that State, and against its officers and di- 
rectors, to have the railway company declared insolv- 
ent and areceiver appointed under a State statute. 
About the same time one V, a citizen of New York, and 
trustee under a mortgage of the railroad, took posses- 

sion of the road under the provisions of the mortgage. 
Thereupon he was made a party to a suit brought by 





W, and removed the cause to the federal court on the 
ground that there was a separable controversy be- 
tween complainant and himself. Complainant moved 
toremand: Held,that there was no such separable 
controversy, and that the suit should be remanded.— 
WATSON V. ASBURY PaRK & B. St. Ry. Co., U. 8. C0. C0, 
(N. J.), 78 Fed. Rep. 1. 


209. Res JupIcaTa—Criminal and Civil Suits.—The 
acquittal of a defendant under an indictment for mak. 
ing false and fraudulent returns, as postmaster, of the 
business done at his office forthe purpose of increas. 
ing his compensation, is not a bar to an action by the 
United States upon the bond of such defendant, ag 
postmaster, to recover the amount found due to the 
government from defendant, upon the adjustment of 
his accounts, as shown by the same returns.—UNITED 
STATES V. JAEDICKE, U.S. D. C. (Kan.), 73 Fed. Rep. 
100. 

210. SALE—Conditional Sales of Personalty.—Where a 
conditional sale of personalty is made, the title to re. 
main in the seller until payment of notes given for the 
purchase money, a surrender of such notes and an ae- 
ceptance of notes of a third person in their stead, with 
a proviso that the purchaser shall not be released from 
liability, does not divest the seller of his claim on the 
property.—HOLLENBURG MousICc Co. V. MORRIS, Tex., 
35S. W. Rep. 396. 


211. SALE OF PERSONALTY—Surrender.—The buyer of 
personal property may peaceably surrender posses- 
sion to a third person, claimant thereof; but if he does 
so in an action between him and the seller, in order to 
sustain a claim on his part for damages for the loss of 
the property, he must prove that the third person had 
a title thereto, valid and paramount to that acquired 
by the buyer from the seller.—HANNA V. BUCKLEY, 
Neb., 66 N. W. Rep. 1122. 

212. SALE — What Constitutes. — An arrangement 
whereby chattels are conveyed at a price certain, with 
a provision that the vendee may, if he fails to resell 
them, return them to the vendor, is a contract of sale, 
with an option to rescind, and not a contract of brok- 
erage.—HOUCK V. LINN, Neb., 66N. W. Rep. 1103. 


213. SALE—Warranty.—To constitute a warranty it is 
not necessary that the word ‘*‘ warrant” should be used; 
it is sufficient if the language used by the vendor 
amounts to an undertaking or assertion on his part 
that the thing sold is as represented.—UNLAND V. GAR- 
TON, Neb., 66N. W. Rep. 1130. 

214. SALES—Mistake of Buyer.—That the buyer, in or- 
dering goods by letter, ordered by mistake a larger 
quantity than desired, the goods to be put up in pack- 
ages with his advertisement thereon, does not entitle 
him to refuse to accept all of the goods when delivered, 
the seller having been unaware of the mistake.—J. A. 
COATES & SONS V. BUCK, Wis., 67 N. W. Rep. 23. 

215. SCHOOLS— Board of Education — Powers.— The 
board of education of a school district, composed of 
the president of the board of education and two com- 
missioners, is a public corporation, created by statute 
(Code, § 7, ch. 45), with functions of a public nature ex- 
pressly given, and having no other; and therefore it 
can exercise no power not expressly conferred or fairly 


arising by necessary implication, and it can exercise 
its functions in no other mode than in that prescribed? 


or authorized by the statute.—HONAKER V. BOARD OF 
EDUCATION, W. Va., 24S. E. Rep. 544. 

216. SET-OFF.—In an action upon a supersedeas bond, 
against the principal and sureties, thereon, a legal 
claim from the plaintiff to such principal may be 
pleaded as a set-off.—VAN ETTEN V. KOSTERS, Neb., 6 
N. W. Rep. 1106. 

217. SET-OFF—Receivers of Insolvent Banks.—Theé 
bank A, at the time of its failure, was indebted to the 


bank B, which subsequently failed; the trustee of the” 


bank A having at the time, on deposit with the bank B, 
funds of the trust estate: 
the bank B was not entitled to set off against the in- 
debtedness due the trustee of the bank A on the dé 
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posits, the indebtedness due the bank B from the bank 
A; nor was the trustee of the bank A entitled to set off, 
against the pro rata share of the bank B in the funds 
of the bank A, the indebtedness due from the bank B 
on account of the deposits; but each was only entitled 
toreceive from the other a pro rata share with the 
other creditors.—AKIN V. WILLIAMSON, Tenn., 358. W. 
Rep. 569. 

218. SLANDER—Words not Actionable.—A statement 
by defendant in a public speech that plaintiff, a mem- 
ber of congress, ‘‘had signed the ‘alliance demands’ 
and then went to Washington as congressman, and 
repudiated those demands,” charges neither a crime 
nor a dereliction of official duty, and is not actionable 
per se.—CRAWFORD V. BARNES, N. Car., 24 8. E. Rep. 
670. 

219. SPECIFIC PERFORMANCE — Contract.—Where a 
contract for an unexpired term of years imposes on 
complainant the rendition of continuous mechanical 
services demanding the highest degree of skill, and on 
defendant the duty of maintaining costly machinery, 
and the daily use of cars moved by electricity on the 
line of its railway, acourt of equity will not decree a 
specific performance of the contract.—ELECTRIC 
LIGHTING CO. OF MOBILE V. MOBILE &S. H. Ry. Co., 
Ala., 19 South. Rep. 721. 

220. SPECIFIC PERFORMANCE—Contract for Sale of 
Land.—A bill for the specific enforcement of a contract 
toconvey lands is not demurrable because it fails to 
show whether or not a note Which was to be executed 
by the purchaser for a part of the price was ever exe- 
cuted, or when such purchase money was payable, 
where the contract set out shows the purchase price 
and the rate of interest it is to bear until paid, and it is 
alleged that the original parties to the contract are 
both dead, and the complainant has no knowledge as 
tosuch omitted facts. Where a written contract for 
the sale of land does not fix the time for the payment 
ofthe purchase money, the legal construction is that 
it is payable presently.—PECK v. ASHURST, Ala., 19 
South. Rep. 781. 

221. SUBROGATION—Liens.—A lender of money to a 
debtor, to be used in paying claims for which the 
holders might have secured liens,in the absence of 
contract therefor, is not entitled to be subrogated to 
such liens.—MELLON V. MORRISTOWN & ©. G. R.CO., 
Tenn., 35S. W. Rep. 464. 

222. SUBROGATION — Dower — Priority.— Where the 
owner of a tract of land has allowed the same to be in- 
tumbered by deeds of trust and judgment liens, and 
While it is in that condition he intermarries, and then 
heand his wife make a conveyance of the landtoa 
third party, in which she did not effectively join, being 
then an infant, who, out of the purchase money, pays 
offand discharges said liens in order to relieve the 
Property therefrom, he is entitled to be subrogated to 
the rights of the parties holding said liens, and such 
liens are paramount to said wife’s right of dower on 
the decease of her husband.—BLAIR V. MOUNTS, W. 
Va., 24S. E. Rep. 620. 

223. TAXATION.—Under act Feb. 17, 1885, § 84 (Code 
18%, § 567), requiring the tax collector to append to the 
docket delivered to the probate judge an oath to the 
éffect that he has in each case made ‘‘diligent search 
for personal property of the parties against whom the 
taxes are respectively assessed,” does not invalidate a 
tax sale where the real estate in question was assessed 
to “owner unknown.”—CARY v. HOLMES, Ala., 19 
South. Rep. 723. 

24. TAXATION.—The imposition of taxes and the law 
directing the mode of assessment and collection are 
the exercise of legislative power, to be exercised in 
tonformity with the requirements of the constitution 
by general law.—STATE V. SOUTH PENN OIL Co., W. 
Va., 24S. E. Rep. 688. 

25, TaxaTION—Ownership of Taxable Property.— 
Where one owning a franchise for the erection of a 
bridge employed a bridge company to construct the 
Same under a contract providing that the bridge com- 





pany should advance the money and perform all the 
services necessary in the construction and mainte- 
nance of the bridge,in consideration whereof the bridge 
company should have forever exclusive possession 
and use of the bridge, such exclusive possession to be 
in liquidation of all sums advanced and services per- 
formed under the agreement, the grant of exclusive 
possession operates as an absolute conveyance, vest- 
ing the ownership of the bridge in the bridge com- 
pany.—STATE Vv. MISSISSIPPI RIVER BRIDGE Co., Mo., 85 
8S. W. Rep. 592. 

226. Tax SALE—Invalid Tax Deed.—While the holder 
of a certificate of purchase at a tax sale may foreclose 
his lien when the tax deed issued pursuant thereto is 
invalid by reason of an irregularity in the proceedings 
leading up to such sale,this rule cannot be invoked 
when, in his petition, such purchaser alleges that the 
treasurer made the sale to him without authority of 
law, and without any jurisdiction in the premises.— 
LEDWICH V. CONNELL, Neb., 66 N. W. Rep. 1108. 

227. TRESPass—County Surveys.—The location by the 
county surveyor of the section lines under act 1890, ch. 
35, which makes the survey presumptively correct, 
only makes such location prima facie evidence against 
the landowners. County officers trespassing upon 
land in the attempt to locate a section line highway on 
aline other than its proper location are personally 
liable for the trespass.—WEBSTER V. WHITH, S. Dak., 
66 N. W. Rep. 1145. 

228. TRIAL—Demurrer to Evidence.—A failure to in- 
corporate the evidence demurred to, and, In unequivo- 
cal terms, to admit its entire truthfulness, with all 
legitimate inferences and deductions to be drawn 
therefrom, renders a demurrer to the evidence fatally 
defective.—ILLINOIS CENT. R. Co. v. BROWN, Tenn., 35 
S. W. Rep. 560. 

229. TrRIAL—Setting Aside Verdict—Evidence.—The 
federal courts have no power to set aside a verdict be- 
cause against the weight of evidence, however decided 
that weight may be, if any evidence has been given 
which would have rendered it improper for the court 
to direct a verdict.—SpirRO v. FELTON, U. 8S. ©. OC. 
(Tenn.), 73 Fed. Rep. 91. 

230. TRIAL—Witness—Refreshing Recollection.—The 
rule allowing a witness to refresh his recollection by 
writings or memoranda is limited to matter reduced to 
writing contemporaneously with the transaction to 
which it relates, or so shortly afterwards that the facts 
were still fresh in bis mind, so that he may with safety 
be allowed to refer to them to remove any subsequent 
weakening of memory. Held, therefore, that state- 
ments taken down as testimony before the grand jury, 
over four months after the occurrences to which they 
relate, could not be used for that purpose.—PUTNAM V. 
UNITED STATES, U. 8.8. C., 168. C. Rep. 923. 

231. TRUST AND TRUSTEE—Creditors—Fraud of Trus- 
tee.—One who borrows money for the use of another, 
giving his own notes therefor, becomes a creditor of 
the beneficiary for the amount, and where, in such 
case, after the debtor’s death, the trustee of his estate, 
by false representations as to the insolvency of such 
estate, induces the creditor to pay a sum of money, 
and to assign his claim against the estate, in considera- 
tion of being protected from further liability on the 
notes given for such borrowed money, the creditor 
may, On discovery of the fraud, and that the estate is 
solvent (provided the trust on which it is held is for 
the benefit of creditors), repudiate the transaction, 
and recover from the estate the amount of which it 
was thereby defrauded.—BURLING V. NEWLANDS, Cal., 
44 Pac. Rep. 810. 

232. TRUST AND TRUSTEE—Usurious Note.—In a bill to 
recover of a trustee for creditors because of an alleged 
violation of his bond in ignoring the note of complain- 
ants asa legal demand against his trust, and his re- 
fusal to pay a pro rata thereon, it appeared that the 
trust conveyance described complainant’s note as: 
“P, L & Co. Note, $542.68. Some credits to go on above 
note, but the exact amount is not known.” It also ap- 
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peared that the note on its face provided for the pay- 
ment of usurious interest: Held, that the trustee’s re- 
fusal to pay a pro rata on the note was not a violation 
of his bond.—POWERS v. BIBER, Tenn., 35S. W. Rep. 
448. 

233. TRUST ESTATES— Equitable Jurisdiction.—A court 
has no power to authorize a sale of land,and a rein- 
vestment of the proceeds, where the land is held under 
a deed of trust creating contingent remainders, which 
renders it impossible for the court to know that all in- 
terests are before it.—SMITH V. SMITH, N. Car., 248. E. 
Rep. 666. 

234. TRUSTEES—Improvement of Trust Property.— 
Where a trustee in good faith expends his own funds 
in improving the property of the cestui que trust, and 
the property is enhanced in value by such improve- 
ments to the extentofthe expense thereof, such trus- 
tee is entitled to be reimbursed such expense out of 
the increased rents occasioned by such improvements. 
—DICKEL V. SMITH, W. Va., 248. E. Rep. 564. 

235. Usury—Commissions—Principal.—Where a prin- 
cipal furnishes money to an agent to loan, undera 
general agreement that the agent is to guaranty re- 
payment of the money at a certain rate of interest, and 
shall look to the borrower for this compensation, a 
commission exacted from a borrower by the agent will 
be charged against the principal in determining 
whether the loan is usurious.—TEXAS LOAN AGENCY V. 
HUNTER, Tex., 35S. W. Rep. 399. 

236. USURY—New Promise.—Though a note given for 
a loan of money be usurious, and hence void, under 
the constitution, both as to principal and interest, 
there is a moral duty to pay the debt; and the parties 
may cancel the old contract, purge the consideration 
of usury, and make it the basis of a new obligation 
which will bind the borrower to repay the money 
actually received, with interest at the legal rate.— 
GARVIN v. LINTON, Ark., 35S. W. Rep. 430. 

237. VENDOR AND PURCHASER—Auction Sale of Lands 
—Crops.—Neither the notice of an auction sale of land, 
nor the deed made to purchaser, made any reference 
to crops orrents. The auctioneer modified his state- 
ment that possession would be given at once, by stat- 
ing that certain persons (referring to renters) had 
corn on some of the land, and that would have to be 
removed or fed, and the purchaser could not get pos- 
session of that till the crops were cribbed or fed. The 
corn was then growing, and the rent, which was a 
share of the corn, was not due till some time after that: 
Held, that there was no reservation of the landlord’s 
share of the corn, but that the right thereto passed to 
the purchaser.—HUDSON v. FULLER, Tenn.,35 S. W. 
Rep. 575. 

238. VENDOR AND PURCHASER—Vendor’s Lien.—A 
vendor’s lien (as distinguished from a lien reserved by 
contract) can only be enforced where there is a fixed 
sum of money due from the vendee to the vendor for 
the land conveyed, and the right to such lien does not 
exist where the land and other property are sold for a 
sum in gross.—GRIFFIN V. BYRD, Miss., 19 South. Rep. 
717. 

239. WAREHOUSEMEN—Storage by Railroad.—Goods 
shipped over defendant’s railroad, the consignee of 
which could pot be found, or refused to take the same, 
were stored by defendant in plaintiff’s warehouse, 

laintiff paying the freight, and giving non-negotiable 
receipts, reciting, in most cases, the receipt of the 
goods from defendant, the name of the consignee and 
the amount of freight charges paid by plaintiff to de- 
fendant: Held, that the receipts did not, as matter of 
law, make defendant liable for the storage charges, 

but that it could be shown by the conduct of the par- 
ties that the goods were stored for and on account of 
the owner.—PROVIDENCE WAREHOUSE CO. V. PROVI- 

DENCE & W. R. Co., R. I., 34 Atl. Rep. 739. 

240. WATERS — Riparian Owners.—The common-law 
doctrine of the rights of riparian owners to the waters 
of natural streams, being inapplicable to the require- 

ment of the landowners of Wyoming, is not in force in 


that State.—MOYER V. PRESTON, Wyo., 44 Pac. Rep, 
Rep. 845. a 

241. WILLS—Estates in Trust.—A devise to an executoy 
in trust for testator’s children, authoriziug the trustes 
to manage the trust estate for the best interests of the 
beneficiaries, and to sell the same, or any part there 
of, atany time, andon such terms as he may deeg 
best, is a personal trust, which terminates on the 
trustee’s death, vesting the estate in the beneficiaries 
as tenants in common.—BAKER V. MCADEN, N. Car.,4 
S. E. Rep. 531. 

242, WILLS—Defeasible Fee.—A testator devised lands 
to two of his daughters, ‘‘to them and their heirs, for 
ever,” but, ina subseqnent clause, provided that, if 
‘*either one” of such daughters “should die without 
bodily issue, then such portion of my estate as is de 
vised tothem shall revert back to, and be equally dj 
vided between, the rest of my children and the chit 
dren of those who are dead:” Held, that the daugh 
ters took a defeasible fee.—CROZIER V. CUNDALL, Ky,, 
358. W. Rep. 546. 

248. WILLS — Legacies.—Where a will provides that 
executors shall not be required to pay legacies ‘‘unti 
such time as it may be practicable to do so, having re 
gard to beneficial management of my said estate,” the 
legacies become due, without regard to the provision, 
at the end ofone year afterthe testator’s death, by 
Civ. Code, § 1368, and draw interest thereafter by see 
tion 1369.—WILLIAM’S ESTATE, Cal., 44 Pac. Rep. 808, 

























244. WILLS—Loss.—Under Rev. St. § 3791, authorizing 
the county courtto take proof of the execution ané 
validity of a will lost or destroyed by accident or de 
sign, and to establish the same, the legatees, devisees, 
and heirs are all parties.—IN RE VALENTINE’sS WILL, 
Wis., 67 N. W. Rep. 12. 

245. WILLS—Parties — Personal Estate.—Where a be 
quest is left in equal shares to certain persons, each¢ 
whom is described by name and by the nature of hif 
kinship to testator, the presumption, in the absence 
anything showing a contrary intention, is that sudl 
bequest is a giftin severalty to each of the legatees, 
not agift tothem as aclass,and hence the share of 
any such legatee lapses on his dying without issue be 
fore testator.—ROCKWELL V. BRADSHAW, Conn., # 
Atl. Rep. 758. 

246. WITNESS — Credibility — Contradictory State 
ments.—The rule that statements of the witness, outd 
court, contradictory of his testimony, cannot be 
proved unless he is first afforded the opportunity of 
denial, admission, or explanation, is enforced, whether 
the imputed contradictions are offered to impeach th 
credit of the witness, or toshow his malice to the ae 
cused.—STATE V. GOODBIER, La., 19 South. Rep. 755. 


























247. WITNESS—Criminal Prosecution—Fees.—One wiht 
is committed to custody by an examining magistrate 
ina criminal proceeding for failure to give securif 
for his appearance as a witness for the prosecution, 
such failure is not due to contumacy, or to his bai} 
character, but solely to inability through no faulte 
part, will be considered as in attendance on the co 
and entitled to his per diem as a witness, for the te 
of his detention.—HALL Vv. COMMISSIONERS OF SOM 
SET CouNTY, Md., 34 Atl. Rep. 771. 

248. WITNESS—Impeachment.—Where, in a proseé 
tion for slandering prosecutrix by accusing her oft 
‘chastity, she goes upon the stand asa witness fort 
State, defendant may show her reputation for morallf 
as of the time of the trial, to discredit her testimony: 
STATE V. SPURLING, N. Car., 248. E. Rep. 533. 

249. Wi1TNESS — Transactions with Decedent.—ID 
suit brought by a creditor to set aside a deed for frau@ 
as to his debt, the grantee is not incompetent to testi 
in support of his title and the good faith of his co 
veyance for the reason that it necessarily invol 
transactions and communications had with a dece 
grantor, whose personal representatives or heirs 




























made parties defendant to the suit.—FARMERS’ B. 
OF FAIRMONT v. GOULD, W. Va., 24S, E. Rep. 547. 















su 


th: 
be 
ac 
cri 
co 
po 
the 
ae 
on 
pel 
chs 
Sor 
not 
the 
was 
ber 
De 
De 
ber 
less 
mit 
by 
exe 
tria 
tinu 
ing 
the 
enc 
its 1 
sam 
proc 
quir 
espe 
plic: 
insu 
trial 
proc 
The 





